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*EckMan & VeETSBURG, APPELLANTS, vs. S. Brasu & Son, 
APPELLEES. ' 


1. Ina suit by appellants against respondents to recover upon their 
alleged special promise to pay a debt due appellants from H. 
B., the following paper was offered in evidence by plaintiffs : 
‘*Received of Mr. D. for E. & V. forty-nine 65-100 dollars as 
commission for guarantee of H. B’s. account, which has been 
settled by him in full with note. [Signed] 8. B. & Son.”’ 
Held, That this is not a guaranty or a promise to pay the account 
of H. B., nor to pay notes given by H. B. 

2. Such receipt is evidence of the payment and satisfaction of commis- 
sions upon a prior contract of guaranty of the payment of an ac- 
count which has been settled by note, which contract of guar- 
anty is not contained in the receipt, but is evidently independent 
of it. 

3. Nor is this receipt evidence of money paid by plaintiffs for and at the 
request of defendants, nor of money due on account stated, under 
the common counts. * 

4, Every agreement which is required to be in writing, under the stat- 
ute of frauds, must be certain in itself, or capable of being made 
so by a reference to something else whereby the terms can be 
ascertained with reasonable certainty, without reference to parol 
proof. The entire agreement wust be in writing and signed by 
the party to be charged. 


*Note.—As all of the cases submitted at the above term have not been 
decided at the commencement of this publication, I publish the opinions 


in the order in which they are filed.—REPORTER,. 
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Appeal from Circuit Court for Jackson county. 

This was an action against S. Brash and Henry Brash to 
recover upon their alleged written promise to pay a debt 
due Eckman & Vetsburg from another, H. Brash. The 
declaration alleges that H. Brash, of Apalachicola, on or 
about the first day of September, 1881, was indebted to 
plaintiffs for goods sold, and that on the sixth day of 
March, 1882, gave them two promissory notes representing 
the amount of such indebtedness, one of said notes for 
$493.72, payable June 1, 1882, at either bank in Savannah, 
and the other note for $499.35, payable August 1, 1882, at 
either bank in Savannah. That afterward, on the 11th day 
of March, 1882, at Marianna, the defendants, 8. Brash & 
Son, in writing, for a valid consideration, guaranteed the 
payment of the amount due plaintiffs from said H. Brash 
for said goods, as expressed in said two promissory notes 
* and according to the terms thereof, whereby the defendants 
promised in writing to pay the said sums upon default of 
said Henry Brash. That Henry Brash made default and 
neglected to pay the amount of the notes and failed to pay 
for said goods; and the defendants having had due notice 
thereof have refused to pay the sums of money aforesaid. 

This is the case stated in the firs: three counts. There 
are additional counts for goods sold by plaintifts to defend- 
ants; for money paid by plaintifts for defendants at their 
request, and for money due upon account stated. 

Annexed to the declaration is a “copy of cause of ac- 
tion,” consisting of copies of the two notes of H. Brash to 
plaintiffs, aud another paper of which the following is a 


copy: “Marianna, Fla., March 11, 1882. Received of 


Mr. Deitsch for Eckman & V. foriy-nine 65-100 dollars as 
commission for guarantee of II. Brash’s (Apala.) account, 
which has been settled by him in full with note. 

“ $49.65. S. Brasu & Son.” 
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Eckman & Vetsburg v. Brash & Son—Statement of Case. 


The defendants pleaded, denying that they had guaran- 
teed or promised to pay the indebtedness of H. Brash as 
alleged, and also pleaded special matters of defence. To 
these pleas plaintiff filed general and special replications. 

At the trial plaintiffs offered the notes and the receipt, 
claiming the same to be a written guaranty or promise by 
defendants to pay the debt of H. Brash, which papers were 
receive | subject to defendants’ objections. Plaintiffs also 
offered certain letters of defendants and the deposition of 
Vetsburg, one of the plaintiffs. 

These letters accuse Deitsch 6f having procured the so- 
called “ guaranty ” by cunning and trickery ; express fears 
that it might be regarded as creating a liability to pay H. 
Brash’s debt; denying that such result was intended by 
defendants; insisting that it was not a guaranty or prom- 
ise creating any legal liability ; that the $49.65 was paid _ 
on account of the verbal guarantee and accepted with the 
distinct understanding that the account verbally guaran- 
teed had been closed by bank acceptances ; that no written 
guaranty was requested ; that the $49.65 was not asked for 
but was voluntarily tendered, and offering to return the 
money. , 

The deposition of Vetsburg showed that Deitsch was the 
agent of plaintiffs, and that his acts in the matter were au- 
thorized and approved by them. He also testified to a 
conversation in regard to a compromise between him and 
one of the defendants, which resulted in nothing. 

Plaintifts also offered to show by the testimony of Mau- 
rice Deitsch the facts and circumstances attending the mak- 
ing of the contract and agreement sued upon. This was 
objected to by defendants on the ground that the contract 
could not be,proved by parol evidence. The court sus- 
tained the objection, and ruled further that the testimony 
and written evidence offered on the part of plaintiffs did 
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not prove a written promise to pay the plaintiffs, and ex- 
cluded the testimony. The Judge then charged the jury 
that there being no evidence to sustain the claim of the 
plaintiffs the defendants were entitled to a verdict. 
Whereupon the jury found for the defendants, and after a 
motion for a new trial was denied, judgment was duly en- 
tered for defendants. Plaintiffs appealed. 

The several rulings of the court in excluding the testi- 
mony offered are assigned as error. 


S. Pasco tor Appellants. 


The first question that arises is whether the contract upon 
which this suit is founded is within the statute of frauds. 
If we accept the reasoning of a large class of respectable au- 
thorities it clearly is not. There was a new and additional 
consideration between plaintiffs and defendants, and an in- 
‘dependent contract resting upon it entirely outside of the 
contract of Henry Brash. It was that they for a money 
consideration would make his notes good. The continu- 
ance of the original contract and the liability of the prom- 
isor thereunder does not affect the obligation and liability 
of these new contractors, although of course the settlement 
of either contract would discharge plaintifis’ right of action 
against the other contractor. 3 Kent’s Com., 123; Leon- 
ard vs. Vredenburg, 8 John, 28 ; Forth vs. Stanton, 1 Saun- 
ders, 211, note 2; Smith’s Mercantile Law, 567 ; 1 Smith’s 
L. C. Notes to Birkmyr vs. Darnell, 219; 2 Parsons on 
Notes and Bills, 132; contra Brandt on Suretyship, $$55, 57. 

But if the court holds that this contract is within the 
statute of frauds, then the main point is as to the sufficiency 
of the memorandum, either alone or taken with the other 
writings and evidence offered in su; port of it, and we pro- 
pose first to inquire what the memorandum must contain 
to satisfy the statute of frauds. 
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The memorandum must show who are parties to the con- 
tract. Thomp. Dig., 217, chaps. 3, 1; Brown on Frauds, 
§372. 

This is signed by defendants. It guarantees the account 
of 8. Brash, of Apa.,settled by note. The contract is made 
through their agent, Maurice Deitsch, with Eckman & V. 
The only question upon the point that can arise is, whether 
Eckman & V., means Eckman & Vetsburg. This requirement 
is complied with if it appears with a reasonable certainty 
who the other contracting party is. Brownon Frauds, 
§373. 

In a case decided in the United States Supreme Court 
the signature to the memorandum was by initials and it 
was regarded as sufficient. Salmon Falls Manufacturing 
Co. vs. Goddard, 14 Howard, 446. 

There can be no doubt in this case as to who are meant 
by Eckman & V. The agent was named and he was in 
court ready to testify. Mr. Vetsburg’s depositions were 
taken by commissioners and were offered and rejected, and 
they show conclusively that defendants knew to whom 
Eckman & V., referred. The letters offered in evidence 
and rejected, prove it beyond doubt. Walsh vs. Barton, 
24 Ohio St., 28. 

There must be a consideration, though in this State the 
memorandum need not show it. This clearly appears in 
the present case. Brown on Frauds, §376. 

The memorandum must contain the express stipulations 
of the contract. 

Is it not clear here what the defendants agreed to do. 
The meaning of guaranty is well settled in law, and de- 
fendants received plaintiff's money for the guaranty of their 
kinsman’s account after it had been settled by note. Read 
their letters and it will be seen that they understood what 
their obligation was and their effort was to withdraw 
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trom the bargain when they began to feel it was onerous. 
If there is any doubt upon this point it can be readily 
solved. It refers to the aceount of H. Brash, of Apa., set- 
tled by lim in full with note. Plaintifis were ready to 
prove that Apa. meant Apalachicola, and to identify the 
note and account of H. Brash. Baylies on Sureties, §19. 

It is not necessary that the entire contract should be in 
- one paper. Story on Sales, §272; Ide vs. Stanton, 15th 
Vt., 690; Fry on Specific Perf., §$209, 361; Benjamin on 
Sales, §252 and note; Story on Prom. Notes, $§404 and 
465; Thayer vs. Luce, 22 Ohio State, 74. 

We claim that we were entitled to introduce parol testi- 
tomy to identify these papers referred to in the memoran- 
dum and if they are connected the: extent ot defendants 
liability is not a matter of doubt. It has been held that 
the designation of a debt for which a third person makes 
himself responsible as the debt then owing, or the debt to 
become owing, is sufficient. Brandt on Suretyship, §72; 
Brown on Frauds, §385; Lee vs. Mahoney, 9 Iowa, 344. 

But if the contract is within the Statute of Frauds and 
the court decides that it is not sufficiently set forth in the 
memorandum, we are still entitled to recover our consider- 
ation under the common counts in the declaration. 

1st. The defendants have received our money and admit it 
by their pleas. They allegea tender back, but issue is made 
with them on this point and the memorandum should have 
been admitted as evidence on these counts if for no further 


purpose. 

2d. Thetestimony of Vetsburg and Deitsch would have 
shown the surrounding circumstances, explained the parts 
of the memorandum subject to oral explanation, proved 
the payment of money under the common counts, and es- 
tablished the facts as to the alleged tender, and it is urged 
that they should have been allowed to testify. 
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3d. The letters of S. Brash & Son, and of Henry Brash, 
the parties in interest, throw light upon the obscure por- 
tions of the memorandum and should have been admitted 
to make it clear if it could not be understood without them. 
4th. If the former points are established a new trial 
should have been granted so that all the legal evidence 
might have been submitted to the jury. 
5th. The case as presented does not deal with the vari- __, 
ous defences set up, and as the burden of proving these 
rests with defendants, they cannot now be considered, and 
we are prepared to meet them should we hereafter have 
the opportunity. Omitting these matters the case before 
the court as presented in behalf of plaintiffs is meritorious, 
A fair bargain has been made, defendants have received 
f and retain our money and refuse to do as they promised, 
protecting themselves by a harsh interpretation of a statute 
that was intended to check perjury and not to encourage 
defaults. Baylies on Sureties, 109 and 110; Brandt on Su- 
reties, §$66 and 77. 





























Liddon & Carter for Appellees. 





Tue Curer-Justice delivered the opinion of the court. 


The statute reads, that no action shall be brought whereby 
to charge the defendant upon any special promise to an- 
swer for the debt, default or miscarriage of another person, 

unless the agreement or promise upon which such action 

shall be brought, or some note or memorandum thereof, 

shall be in writing and signed by the party to be charged 

therewith, or by some other person by him thereunto law- 
fully authorized. 

The paper signed by the defendants offered here to sus- 

tain the plaintiffs’ declaration does not contain a promise to 

« pay the debt of H. Brash, due to plaintiffs. It is admitted 
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by the pleadings of both parties that Mr. Deitsch is the 
agent of Eckman & Vetsburg, and that “Eckman and V.,” 
in the paper offered, means Eckman & Vetsburg, the plain- 
tiffs. It is also admitted that “Apala” in the writing 
means Apalachicola; and it is further admitted that the 
sum of forty-nine dollars and sixty-five cents was paid by 
Mr. Deitsch in behalf of Eckman & Vetsburg to Henry 
Brash, of the firm of 8. Brash & Son, as stated in the pa- 
per signed 8. Brash & Son, at the date thereof. The mem- 
orandum then is as follows: 

“ Received of Eckman & Vetsburg, forty-nine and sixty- 
five one-hundredth dollars, as commission for guarantee of 
H. Brash’s Apalachicola account, which account has been 
settled by him in full with note. 

(Signed) S. Brass & Son.” 

The plain English of this is that there had been a guar- 
anty by defendants of some sort, to the plaintiffs, of an ac- 
count of H. Brash. Whether it wasa guaranty of pay- 
ment, or that it was collectable, or that H. Brash would 
settle it by note or otherwise, or what was its amount, is 
not stated. The guaranty itself is not exhibited. 

And now, on the 11th of March, 1882, H. Brash, having 
settled his account with Eckman & Vetsburg by giving 
them his note in full, the latter pay to S. Brash & Son a 
commission for the guaranty and get from them this receipt 
showing such paymeut. This seems to be a closing up and 
settlement between these parties of the entire transaction. 

This paper certainly does not contain an engagement to 


pay plaintiffs any sum of money due from H. Brash by 
note. 


The “ account” which had been guaranteed has been set- 
tled in full by him “ by note.” 

The two notes set out as a bill of particulars are not 
mentioned in the receipt and it cannot be presumed that, « 
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they constitute the note mentioned therein, because the re- 
ceipt does not speak of two notes. Parol testimony would 
be necessary to show that these two notes were intended to 
be referred to, and parol testimony is inadmissible to show 
the terms of the agreement. Most clearly then there was 
no agreement in writing signed by these defendants to pay 
H. Brash’s notes. ; 

It was attempted to show by the letters of one or both 
of the defendants, that this paper was intended to be, and 
was, a guarantee or promise. The judge at the trial ruled 
that the letters and the receipt taken together did not take 
the case out of the statute. We cannot discover that the 
court erred in this conclusion. The letters do not contain 
a promise but expressly deny any liability, and deny that 
any liability was intended to be created by the writing, 
and insist that the paper was unfairly obtained from them. 
It is true they became frightened soon after the paper was 
signed, lest it might be considered a valid promise binding 
them to pay, but they uniformly claim in the letters 
that they never intended to make a promise to pay. No 
liability therefore grows out of the letters, as a promise to 
pay, by themselves, or in connection with the receipt. In- 
deed, some of the letters state that the money mentioned 
as commissions was voluntarily urged upon them by Mr. 
Deitsch, he claiming that plaintiffs owed it to them upon 
a prior guaranty of the account. This view accords with 
a legitimate construction of the receipt. 

It is claimed that the court committed an error in refus- 
ing to permit plaintiffs to prove by the witness, Deitsch, 
the circumstances under which the receipt was given, and 
the money paid. No offer was made to prove any fact not 
admitted in the pleadings. It is difficult to imagine any 
material circumstances other than those gathered from the 
pleadings of the parties, which can be shown without al- 
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tering or adding to the terms of the paper itself. In the 
light of the concurrence of facts stated in the pleadings by 
the parties the paper is intelligible. Any parol testimony 
which would convert it into a promise to pay the debt of 
another person would change the contract and convert it 
into something which it is not. 

“If the agreement is certain and explained in writing, 
signed by the parties, that binds them ; if not, and evidence 
is necessary to prove what the terms were, to admit it 
would effectually break in upon the statute, and introduce 
all the mischiefs, inconvenience and uncertainty the statute 
was designed to prevent.” Brodie vs. St. Paul, 1 Ves., 
Jr., 326. 

Every agreement which is required to be in writing by 
the statute of frauds must be certain in itself, or capable 
of being made so by a reference to something else whereof 
the terms can be ascertained avith reasonable certainty 
without recourse to parol proof, or it will not be-carried 
into effect. Braden vs. Bradlea, 12 Ves., 466; Abeel vs. 
Radcliff, 13 Johns., 297; Ide & Smith vs. Stanton, 15 Vt., 
685; Bailey vs. Ogden, 3 Johns., 399 ; Peltier vs. Collins, 
3 Wend., 457. 

The doctrine of the courts in the application of the 
statute of frauds is, that a promise by a defendant to pay 
the debt of another must be wholly in writing, and if parol 
evidence is necessary to an understanding of the terms of 
the entire contract with reasonable certainty ; if its terms 
must be supplied by parol, it is within the statute and can- 
not be enforced. While it is permitted to prove the cir- 
cumstances under which a contract was made, it is not 
manifest that all material circumstances were not before 
the court, or that the terms of the agreement were not 
clearly understood by the concurrent averments of the 
pleadings. 
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It is insisted that the receipt offered in evidence shows 
that the defendants have received plaintiffs’ money, which 
the verdict of the jury enables them to retain, and that 
the jury ought at least to have found the amount in favor 
of plaintiffs. It does not appear that any such claim was 
made before the court and jury. It was first suggested in 
the motion fora new trial. There is nocount in the decla- 
ration under which a return of that money could be claimed. 
It is not a claim for goods sold and delivered ; nor for 
money paid by plaintiffs for and at request of defendants ; 
nor for money due on account stated. The jury were 
charged by the court that there was no evidence before 
them in support of the plaintiffs’ declaration and no excep- 
tion was taken to the charge. 
ry In fact the receipt itself implies that the money, $49.65, 
was paid for commissions upon a guaranty of an account, 
which account had been settled in full by the note of the 
debtor.’ 

No error is apparent in the record, and the judgment is 
affirmed. 











G. W. Reap, APPELLANT, vs. Gooprne, Mutt & Co., Ap- 
PELLEES. 


An appeal does not lie from an order, in a case at law, granting a 
continuance. Such order may be assigned for error upon an ap- 
peal from the final judgment. 


Appeal from the Cireuit Court for Orange county. 


The facts of the case are stated in the opinion. 


Alex. St.-Clair Abrams for Appellants. 
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Tue Cuter-Justice delivered the opinion of the court. 
gre ° 
This is an appeal from an order in asuit at law granting 


a continuance, no final judgment having been entered in 
the cause. The ground of the appeal is that the affidavit 
is not sufficient to authorize acontinuance. It is stated by 
appellant that the object of the appeal is to obtain an ex- 
pression of the opinion of this court upon the question of 
practice involved. 

The statute does not provide for an appeal to this court, 
in a suit at law, except froma final judgment. It does pro- 
vide, however, that all orders granting or refusing to grant 
a continuance in any cause may be assigned for error upon 
an appeal taken, but this appeal must be from a final judg- 
ment. We have no jurisdiction of the case under the ap- 
peal here taken. 

The appeal is dismissed. 








Wiwiram Peis, PiarntirF in Error, vs. THE State oF 
FLoripa, DEFENDANT IN ERROR. 


1. An indictment charging that the accused broke and entered, with 
intent to commit a felony, ‘‘a certain building, to wit : the Main 
Exhibition Building of the Middle Florida Agricultural and Me- 
chanical Fair Association,” is fatally defective in not alleging 
that the building is the property of a corporation or persons. 

2. The rule is well settled, that the ownership of the building so 
burglariously entered must be alleged in the indictment. 


Writ of Error to the Circuit Court for Leon county. 

This case was heard before Judge Vann, of the Third 
Circuit, presiding in Leon county. The other facts are 
stated in the opinion. 
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R. B. Hilton, John W. Mitchell and John S. Beard, for 
Plaintiff in Error. 


The Attorney-General for the State. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court. ’ 


In November, 1882, the grand jury of Leon county found 
an indictment against Wiliiam Pells, charging that he, on 
the twelfth day of January, A. D. 1881, “ with force and 
arms at, and in the county of Leon aforesaid, a certain 
building, to wit: the Main Exhibition Building of the Mid- 
dle Florida Agricultural and Mechanical Fair Association, 
there situated, in the night time of said day, to wit: at 
about the hour of nine o’clock at night, feloniously and 
burglariously did break and enter with intent to commit a 
felony, to wit: to steal, take and carry away goods and 
chattels of the value of more than twenty dollars,” &., &c. 
The defendant was tried and found guilty. He moved for 
a new trial upon several grounds, among which was, that : 
“ There was no evidence before the jury to show the owner- 
ship of the building into which the breaking and entry are 
alleged to have been made. It was not shown to have been 
the property of any individual or individuals or of any cor- 
poration, and was conceded by the State Attorrney not to 
have been the property of a corporation but of the people 
living all over Middle Florida.” The motion was denied 
and the defendant duly excepted. 

The defendant by his counsel then made a motion in ar- 
rest of judgment on several grounds, the only ones of which 
it is necessary to consider are similar to the one above noted 
in the motion for a new tria!, viz: 

“That the said indictment does not allege the ownership 
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of said building, and does not set forth the name of any 
owner or owners thereof.” 

* That said indictment does not allege the ownership of 
said building to have been in any corporation.” 

The motion in arrest of judgment was denied and the de- 
- fendant brings his writ of error. 

The indictment is bad, and the motion in arrest of judg- 
ment should have been granted. It cuntains but a single 
count, in which the building is described as “ The Main Ex- 
hibition Building of the Middle Florida Agricultural and 
Mechanical Fair Association.” The ownership of the prop- 
erty is defectively stated. There is no allegation that such 
Association is incorporated. If it belonged to an unincor- 
porated Association, the individuals comprising such Asso- 
ciation are the owners, and their several names should have 
appeared in the indictment as such owners. If the owner- 
ship of the property is not stated, non constat but that the 
building was the property of the defendant, or that he was 
part owner as one of the Association. The rule is well set- 
tled that the ownership of the building so burglariously en- 
tered must be alleged. “The name of the owner of the 
dwelling house or of the building which was broken and 
_ entered must be stated with accuracy.” Heard’s Criminal 
Law, 436; 1 Bishop on Crim. Proc., $583; 1 Wharton 
Crim. L., §816; Beale vs. The State, 53 Ala., 460; State 
of Kansas vs. Fockler, 22 Kan., 542; State vs. Morrissey, 
22 Iowa, 158; Wallace vs. State of Illinois, 63 Ill., 451; 
Jackson vs. The State, 55 Wis., 589; Com. vs. Perris, 108 
Mass., 1. 

The indictment in this case is fatally defective and the 
judgment is arrested and the defendant ordered to be dis- 
charged from imprisonment on the indictment, judgment 
and sentence herein. 
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ArtTHUR WILLIAMS, PLAINTIFF IN Error, vs. THE STATE 
OF FLorIpA, DEFENDANT IN ERROR. - 


At common law, a boy under the age of fourteen years is presumed to 
be incapable of committing the crime of rape. 


Writ of Error to the Circuit Court for Orange county. 
The facts of the case are stated in the opinion. 


Wm. Scott and J. Hugh Murphy for Plaintiff in Error. 
The Attorney-General for The State. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court. 


The plaintiff in error in this cause was indicted in the 
month of March, A. D. 1883, in the county of Orange, for 
the crime of rape. He plead not guilty, was tried in July 
of the same year, and was, by the verdict of the jury, found 
guilty. Counsel for defendant moved for a new trial, upon 
certain grounds set out in the motion. The motion was 
denied by the court, and the counsel duly excepted to the 
judgment of the court. The defendant was thereupon sen- 
tenced to death, and brings his writ of error. 

From the evidence brought up in the bill of exceptions, 
it appears that a married woman was stopped by a negro, 
whom she identified as this defendant ; that he caught her 
by the arm, dragged her into the bushes and outraged her ; 
that she was in feeble health, frightened and unnerved ; 
that he remained with her about onehour. It also appears 
that the defendant was not fourteen years of age, but was 
between thirteen and fourteen years of age. 

The court charged the jury, among other things, that 
“rape is the caraal knowledge of a female forcibly and 
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against her will. There isa presumption of law that an 
infant under fourteen is incapable of committing or at- 
tempting to commit the crime; yet it has been held that an 
infant under age may be convicted of an attempt ; you have 
heard the testimony as to his age, you are judges of its force 
and truth.” 

Subsequently the jury was recalled and a further instruc- 
tion given to them as follows: “ An infant under fourteen 
years is presumed to be unable to commit a rape, but you 
must be satisfied that he is under that age, and incapable, 
from the testimony and appearance.” 

The evidence in respect to the age of the defendant was 
as follows: Peter Williams, a brother of the defendant, was 
called by the State, and on his cross-examination testified 
that the defendant was between thirteen and fourteen years 
of age; that he knew of his brother’s age from what his 
father had told him. The defendant, in making his state- 
ment under oath, said that according to his mother’s state- 
ment he was thirteen years of age. To this proof and 
statement there was no objection, nor was there any con- 
tradictory or other evidence upon the subject. 

The charge of the court that the jury “must be satisfied 
that he is under that age, and incapable from the testimony 
and appearance,” is clearly wrong. 

The statutes of this State fix no age within which a 
person is incapable of committing this crime, but the cagn- 
mon law is explicit upon the subject, and the authorities 
are numerous. It presumes that an intant under fourteen 
years of age is unable to commit the crime of rape, and 
therefore that he cannot be guilty of it. In 1 Hale’s P.C., 
629, it is said: “ An infant under the age of fourteen years 
is presumed by law unable to commit a rape, and therefore 
it seems cannot be guilty of it, and though in other felo- 
nies malitia supplet cetatem in some cases as has been shown, 
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yet it seems as to this fact the law presumes him impotent, 
as well as wanting discretion.” King vs. Groombridge, 7 
Car. & Payne, 582; Regina vs. Brimilou, 9 Ib., 366; 
Regina vs. Philips, 8 [b., 7836; Roscoe’s Crim. Ev., 859. 

In 1 Wharton’s Crim. Law, $551, it is said: “ At com- 
mon law a boy under fourteen is irrebuttably presumed. to 
be incapable of committing a rape.” “In New York and 
Ohio, this presumption is held to be revuttable. Whether 
a boy under fourteen is indictable at common law, for an 
assault with intent to ravish, has been disputed. The affir- 
wative has been maintained in Massachusetts ; aad in New 
York it has been held that while there is a presumption 
of ineapacity, this presumption may be overcome by coun- 
ter proof. In England and in North Carolina the presump- 
tion of incapacity is irrebuttable.” In no State, however, 
so far as we are able to find, has it been held that a boy 
under fourteen could be convicted upon an indictment for 
rape. If the rule be such, then, the charge of the court 
that the jury “ must be satisfied that he is under that age, 
and incapable, from the testimony and appearance,” had a 
tendency to mislead them. The appearance alone of the 
boy is not legal evidence agaist him of either age or puberty 
and there certainly was no testimony to show that he was 
older than fourteen, or even that he had arrived at that age. 
In Ohio it is held that “an infant under the age of fourteen 
years is presumed to be incapable of committing the crime 
of rape, or an attempt to commit it, but that presumption 
may be rebutted by proof that he has arrived at the age of 
puberty and is capable of emission and consummating the 
crime.” Williams vs. The State, 14 Ohio R., 222. 

The same rule prevails in New York. The People vs. 
Randolph, 2 P. C. R., 174; see also Com. vs. Green, 2 Pic., 
380. 


As, however, there was no evidence tending to prove 
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such a state of facts, this question does not arise in this case 
and we therefore refrain from expressing any vpinion. 

It is not necessary to notice the other errors assigned, for 
the judgment must be reversed and a new trial ordered. 





Joz SMALL, PLAINTIFF IN Error, vs. Toe STaTE oF 
FLoripa, DEFENDANT IN ERROR. 


Where the whole evidence in a criminal case is broyght up by a writ 
of error and fails entirely to prove the charges made in the in- 
dictment, this court will reverse the judgment and award a new 
trial. 


Writ of Error to the Circuit Court for Marion county. 
The facts of the case are stated in the opinion. 

Miller & Spencer and R. B. Hilton for Plaintiff in Error. 
The Attorney-General {for the State. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the Court. 


At the October term of the Circuit Court held in and 
for the county of Marion in the year A. D. 1883, the plain- 
tiff in error, Joe Small, was indicted for an assault with a 
loaded pistol upon Elijah Ferguson, with a premeditated 
design to eftect his death, and charging him with being 
guilty of an assault with intent to kill and murder. At 
the same term of the court the defendant was tried and 
found guilty. The counsel for defendant moved tor a new 
trial upon several grounds, among which are the following : 

“ Because the verdict of the jury is contrary to the evi- 
dence, :iud without the evidence to support it.” 
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“ Because the verdict of the jury is contrary to law, and 
the charge of the court.” 

This motion was denied and an exception thereto duly 
taken. 

Counsel then moved in arrest of judgment upon several 
grounds, which motion was also denied, and an exception 
taken. 

From the judgment of the court the defendant brings his 
writ of error, and assigns for error, among others, that the 
court erred in not granting a new trial, upon the grounds 
and tor the reasons set forth in the said motion. 

On the trial of the case, Elijah Ferguson testified that he, 
on the 18th day of October, 1883, left Ocala about 
half-past eleven o’clock at night to go home. “ As I got 
in a thick oak grove in front of Mr. Trantham’s house, 
some one on horseback rode very near to me; liked 
to have rode over me; I said to him d—n you, who 
are you? Who are you trying to ride over? 
He replied, ‘G—d d—n you, who the h—ll are you? 
After he spoke I recognized him by his voice to be Joe 
Small. He then whirled his horse, dismounted and shot at 
me twice with a pistol. Knew it was a pistol by the re- 
port.”’ On his cross-examination he further testified as fol- 
lows: “I had never spoken to him in my life, and he had 
never spoken to me at that time. I did not know him be- 
fore that time. This was between eleven and twelve 
o’clock on the night of October 18th, 1883. I could not 
tell what kind of a horse he was on, as it was pretty dark 
when he rode past me, and when he shot the horse was 
jumping and trying to break loose; when I said that I 
didn’t know Joe Small, I meant to be understood simply 
that I had never spoken to him or he tome. I did know 
him by sight, have known ‘him for some years. Haveseen 
him now and then on the streets and been told that his 
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name was JoeSmall. There is nothing peculiar in his voice. 
I believe it was Joe Small.” 

Claiborne Hamilton, introduced as a witness on the part 
of the people, testified that on the “ eighteenth day of Octo- 
ber I remained at McGrath’s bar-room in the town of Ocala 
until they started to shut up. Mr. Strobhar looked at his 
watch and said it was twelve o’clock. I then got a quart 
of whiskey and started home. As I was going across the 
narrow gauge railway I met a man coming south across 
said railway, coming into town on horseback. I took it to 
be Joe Small. Shortly after the man passed me I heard a 
pistol shot. It was al:out two hundred yards from where 
Small passed me to the place where I heard the pistol 
shoot. Small, when he passed me, was going in that direc- 
tion—the direction of the woods in front of Dr. Tranth- 
am’s. I said to myself, ‘I wonder who the d—! is that 
shooting at me; I haven’t done nobody nothin’.”” On 
his cross-examination, he testified: “I would not swear 
the man I met was Joe Small. I tvok it tobe him. Idid 
not speak to him, nor he to me. At the time the pistol 
was shot I was one hundred or one hundred and fifty yards 
on the other side of the railroad. The oak grove in front 
of Mr. Trantham’s is about one hundred yards on the south 
side ot the railroad.” 

William E. Schoeflin, on the part of the State, testified : 
“T am Marshal of the town of Ocala. I saw Small here on 
the night of October 18th on horseback. It was about nine 
o’clock on that night that I saw him. I had just blown 
the whistle for my deputy to come on duty. He comes on 
at nine o’clock.” 

This was all the proof on the part of the people. There 
is not sufficient evidence to convict Small of the offence. 
Ferguson’s evidence is defective in that he does noi posi- 
tively identify the accused, nur is there evidence of a pre- 
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meditated design to effect the death as charged. In fact, 
it nowhere appears that the pistol, if fired, was pointed at 
him, or intended to be pointed at him. The proof of the 
witness, Hamilton, goes to show that he thought somebody 
was shooting at him, and with equal reason he might have 
been the complainant in this cause. He does not identify 
the accused. He swears, “ I would not swear the man I met 
was Joe Small; I took*it to be him.” 

The Marshal only testified that he saw Small in Ocala 
about nine o’clock on horseback on that night. This might 
be all true, and yet Joe Small innocent of the alleged crime 
which was committed, it at all, between eleven and twelye 
o’clock the same night. Ferguson had never spoken to 
Small, nor Small to him, yet in the dark night, so dark 
that he could “ not tell what kind of a horse he was on,” 
he recognized him by his voice, which he says was not pe- 
culiar, and believed it to be him. The evidence is defect- 
ive and no man should be convicted thereon of a crime pun- 
ished so severely as that of a premeditated attempt “ to 
kill and murder.” But this is not all. The defence intro- 
duced witnesses to prove an alibi. 

William Lucius testified ‘‘ that on the 18th day of Octo- 
ber, 1883, I met Joe Small in Mr. Robinson’s store in the 
town of Ocala. We left Ocala at about seven o’olock P. 
M. and rode south about seven miles where we parted, he 
going up to Gilbert Little’s house, where he (Small) stays. 
I went on home. We parted between eight and nine 
o’clock near Gilbert Little’s house.” Gilbert Little testi- 
fied : “ Joe Small stays at my house. On the 18th October 
he had been to town and came*home betwixt eight and nine 
o'clock. After teeding his horse he came into the house 
and ate his supper. He then commenced teaching me a 
lesson in arithmetic. It was after twelve o’clock before he 
went to bed. I went to bed a quarter or a half hour after 
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he did. I swear positively he could not have been in town 
that night at any time between the hours of nine o’clock 
and twelve o’clock, because I was with him all the time 
between those hours. Sandy Williams and Alexander Hol- 
loman were at my house. Joe was not in town'that night 
after nine o’clock, I know.” 

Sandy Williams testified: “ On the night of the 18th day 
of October, 1883, just before ten o’clock, I left my shop to 
go over to Gilbert Little’s. It is about half a mile from 
my shop to Gilbert Little’s.5 When I got to his house I 
found Joe Small sitting down there teaching Little some 
kind of a lesson. I got there about eleven o’clock and re- 
mained until after twelve. Gilbert Little, Joe Small and 
Alexander Holloman were present.” 

This is the substance of all the evidence in the record. 
There was no rebuttal to defendant’s evidence, and no at- 
tempt to impeach the reputation of the accused’s witnesses 
for truth. The State did not prove sufficient to warrant a 
conviction for a felony, and the evidence of an alibi is cer- 
tainly sufficient of itself to warrant the court in granting a 
new trial. 

The judgment is reversed on this ground alone, and a 
new trial ordered. 








P. H. Davipson, AppELLANT, vs. THe STATE, EX REL. 
JaMES Banks, APPELLEE. 


Leave to file an information in the nature of a guo warranto may be 
granted for the purpose of determining the right of contending 
parties to exercise an office or franchise pertaining to a private 
corporation created for benevolent purposes. 


Appeal from the Circuit Court for Escambia county. 
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The facts of the case are stated in the opinion. 
J. D. Thompson for Appellant. 


The Constitution of Florida, Article 4, Section 27, pro- 
vides, that “the Legislature shall provide for the election 
by the people, or appointment by the Governor, of all State, 
county or municipal officers not otherwise provided for by 
this Constitution, and fix their duties and compensation.” 
The Legislature in carrying out this provision of the Con- 
stitution has provided for the appointment of such officers, 
and have prescribed certain pre-requisites and qualifica- 
tions; such as taking an oath of office, and that they shall 
be entitled to just so much compensation, and that it shall 
be extortion for any officer to charge any more than the 
prescribed fee or salary. 

The appellant now contends that the position of Presi- 
dent of the Stevedore’s Benevolent Association is not such 
an office or franchise as can be reached or inquired into by 
information in the nature of a quo warranto. It is not such 
an office or franchise as the Attorney General is limited to 
prosecuting for. The Attorney General is limited by stat- 
ute in this State to bringing his suit for an office. Vide 
McClellan’s Digest, page 846, sections 1, 2 and 3. In con- 
struing the provisions of a statute or Constitution care must 
be had to the intention uf the law makers. In the Raleigh 
and Gaston R. R. Co. vs. Reid, 18 Wallace, 269-70, the Su- 
preme Court of the United States says, that “ when a stat- 
ute or Constitution limits a thing to be done in a particular 
mode, it includes a negative of any other mode.” Reason- 
ing from the language here used, we say that when astatute 
or Constitution limits itself to the doing of a particular thing 
it includes a negative of any other thing. It is not ne- 
cessary that the statute should expressly prohibit the At- 
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torney General from bringing his suit for an office, or such 
franchise as the public are interested in, because as is said 
by Denio, C. J., in the People vs. Draper, 15 N. Y., 532, 543 
544, “I do not mean that the power must be expressly — 
inhibited, fur there are but few positive restraints. Every 
positive direction contains an implication against anything 
contrary to it which would frustrate or disappoint the pur- 
pose of that provision.” Vide also Potter’s Dwarris on 
Statutes, page 64. 

Having now discussed the power and right of the At- 
torney General under our statutes, and assuming that we 
have reached the conclusion that he is limited to cases 
where an office is in question, we next inquire what is an 
office such as to come within the scope of a quo warranto 
information? An office such as to properly come within 
the legitimate scope of a quo warranto information may be 
detined as a pablic position, to which a portion of the sov- 
ereignty of the country, either legislative, executive, or 
judicial, attaches for the time being, and which is exercised 
for the benefit of the public. Vide High’s Ex. Legal 
Remedies, section 625; United States vs. Lockwood, 1 
Penny’s Wis., 359. 

There are three tesis to be applied in determining whether 
an information will lie to test the incumbent’s right to ex- 
ercise the office. These are first, the source of the office; 
second, its tenure ; and third, its duties. Thesource of the 
office should be from the svvereign authority, either by 
charter or legislative enactment, its tenure should be fixed 
and permanent, and its duties should be of a public nature. 
Vide High’s Ex. Legal Remedies, section 626. Applying 
these tests, the information will lie for the oftive of guar- 
dian of the poor, which is of a public character, created by 
statute and entrusted with the performance of public du- 
ties. And applying the same standard, it will be refused 
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for an office in a private association of a purely eleemosy- 
nary character, where the office or position partakes neither 
of a public or®quasi-public nature. Vide High’s Ex. Le- 
gal Remedies, section 626. Regina vs. Hampton, 13 L. T. 
R. N. 8., 431; Regina vs. Guardians of the poor, 17 Ad. 
and E. N. S., 149. In passing upon a very similar ques- 
tion to this our own Supreme Court, in the State ez rel. 
Attorney General vs. Jones, 16 Florida, 306 to 811, inclu- 
sive, say: “ While we think it clear that a pilot is not an 
officer within the meaning of the Constitution, still he is 
invested with powers and privileges which do not apper- 
tain or belong to every citizen. In this country,and under 
our institutions, such rights, privileges and powers as these, 
invested by law in the citizen, being of a public nature ap- 
pertaining to commerce and exercised by virtue of legisla- 
tive grant, are franchises.” 

This court, therefore, has clearly drawn and defined the 
line ot demarkation, and the limit to which the courts of 
this State may go in applying the remedy of quo warranto. 

The line of distinction here drawn, is that the franchise 
(if such it is) must be such an one as the public are not 
only nominally but substantially interested in. Now we 
ask what interest has the public ina benevolent society 
other than to make it conform to the laws of the commu- 
nity where they may chance to exist, as any other private 
individual. There is no period of office fixe] by law, no 
qualification fixed by law, no duty that the President of 
such an institution is bound to perform, other than such as 
his society may prescribe. Then where is the interest 
of the public? Franchises are immunities and privileges in 
which the public have an interest as contradistinguished 
frum private rights,and cannot be exercised without au- 
thority from tlhe sovereign power. Vide the People vs. 
The Utica Insurance Co., 15 John.,387; The People ex rel- 
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Kemer et al. vs. Ridgeley et al., 21 Ill., page 66. So the ju- 
risdiction of the courts ceases here. Unless the case be such 
as the public are interested in, and one in Which there is 
the attempted exercise of an office, or use of a franchise 
without authority of law, the jurisdiction of the court 
does not attach. 


S. Belden on the same side 
S. R. Mallory for the Relator. 
Tae Cuter-Jusrice delivered the opinion of the court. 


Respondent, the relator, filed an information in the na- 
ture of a quo warranto in the Circuit Court for Escambia 
county against appellant, on leave of the Attorney General, 
to try the right ot appellant to hold the office of President 
of Stevedore’s Benevolent Association No. 2, a corporation 
organized under the laws of this State, at Pensacola. Re- 
lator alleges that he is the rightful President of the Associa- 
tion, duly elected according to its laws, and that appellant 
has unlawfully usurped said office, and is performing the 
functions and franchises thereof to the exclusion and the 
damage of the relator, who is entitled to exercise the 
said functions and franchises. 

Appellant demurred on the grounds, first, that the infor- 
mation did not present a case for the interference of the 
court. Second, that the court was without jurisdiction. 
Third, that the Attorney General could not sue except in 
cases involving the right to a public office. 

The court overruled the demurrer, and issue having been 
joined the -cause was tried by the court and judgment of 
ouster was rendered against appellant and that relator was 
entitled. 

- Appellant says the judgment on the demurrer sustaining 
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the jurisdiction is erroneous and prays a reversal of the 
final judgment. 

This case was substantially decided in State vs, Jones, 
16 Fla., 306, where the court said “a pilot is not an officer 
within the meaning of the Constitution, still he is invested 
with powers and privileges which do not appertain or be- 
long to every citizen.” This is a franchise. “ When such 
tranchises are granted, and in order to their exercise quali- 
fications are prescribed, the exercise of such franchises by a 
person not having the requisite qualifications is a usurpa- 
tion.” The information in that case was sustained. 

The propriety of an information in the nature of a quo 
warranto as a remedy for an unlawful usurpation of an office 
in a merely private corporation was formerly involved in 
some doubt, but the question may now be regarded as set- 
tled in this country. Tested by the principles underlying 
the jurisdiction in question, an intrusion into an office of a © 
merely private corporation may in this country be corrected 
by information with the same propriety as in cases of public 
or municipal corporations, since in both cases there is an 
unfounded claim to the exercise of a corporate franchise, 
amounting to a usurpation of the privilege granted by the 
State. Indeed, the intrusion into a corporate office, created 
for the government and exercise of the franchise, cannot in 
principle be distinguished from a usurpation of the fran- 
chise itself. High’s Ex. L. Remedies, secs. 653, 654, 655, 
and authorities cited, where the whole question is discussed 
and illustrated. The cases of officers of banks, insurance 
companies, churches and other like incorporations ot a pri- 
vate nature in which the jurisdiction is maintained in the 
adjudications referred to, are directly decisive of the ques- 
tion here. 

But it is urged that by the statute the right of the Attor- 
ney General to file or authorize the information is confined 
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to cases in which public officers are involved. This is a 
misapprehension of the object of the statute. Its purpose 
is to regulate the proceedings in eertain aspects and to pre- 
scribe the eftect of judgments in certain cases. It neither 
creates nor limits the right of the Attorney General or of 
private persons to institute the proceedings, as such right 
existed before the act of February 2, 1872, (ch. 1374.) 
The judgment is affirmed. 






























JaMEs D. MATHESON ET AL., APPELLANTS, vs. SAMUEL B. 
THompson, APPELLEE. 





1. When a mortgage debt has been paid, and the mortgage afterwards 
assigned in form, and then foreclosed. by the assignee without 
making the holder of the legal title a party to the foreclosure, 
in a suit by the latter to set aside the foreclosure decree, and the 
deed executed under it as a cloud upon his title, the mortgagees 
are not necessary parties. 

2. Where two mortgages upon different parcels of property are given 
to secure the same debt, a payment and satisfaction of one is a ) 
satisfaction of both mortza7zes. 

3. A foreclosure being had by the assignees of a satisfied mortgage un- 
der which a decree and deed are procured, a grantee of the mort- 
gagor not being made a party, and having no notice of the proceed- 
ing until aftera sale under the decree, such grantee may maintain 
a suit in equity to enjoin the parties from conveying or asserting 
claim to the property, and to annul such decree and deed, the 
same being a cloud upon his title. 


Appeal from the Cireuit Court for Duval county. 


Samuel B. Thompson filed his bill in equity against 
James D. Matheson and Augusta S. Matheson, his wife, 
Charles E. Haile, and Elise W. Haile, his wife, and John 
S. Ramsey, in the Circuit Court for Alachua county, for the 
purpose of removing certain clouds upon the title to a lot 
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of land owned by him. The venue was changed to Duval 
county, where the Chancellor rendered a decree sustaining 
the bill, and the defendants (except Ramsey) appealed. 

The bill alleges that on the twelfth day of June, 1857, 
one Alexander Matheson, being the owner of two lots of 
land known as lots two and three adjoining Gainesville, 
executed to Tillman Ingram and E. E. Adamson a mort- 
gage on the lots of land and on a number of slaves, to se- 
cure a note of the same date given by Alexander Matheson 
to said Ingram and Adamson for $15,000, with interest. 
Afterwards, on the tenth day of March, 1858, Alexander 
Matheson conveyed by deed to complainant, 8. B. Thomp- 
son, one of the lots, to wit: lot three, which deed was duly 
recorded on the 27th March, 1858. The bill alleges that 
on the 29th April, 1875, the defendants, Matheson and 
wife, and Haile and wife, filed their bill in equity in the 
Circuit Court of Alachua county against Alexander Math- 
eson, the mortgagor, to foreclose the mortgage therein, al- 
leging that in January, 1873, Ingram and Adamson, mort- 
gagees, had duly assigned the mortgage to Mrs. Augusta 
S. Matheson, and that in October, 1873, Mrs. Matheson as- 
signed to Mrs. Haile a certain share or interest in the mort- 
gage. On the 20th September, 1875, Mrs. Matheson and 
Mrs. Haile and their husbands obtained a final decree of 
foreclosure in their suit and for a sale of said lots,and the 
same were sold by the sheriff under such decree to Mrs. 
Haile, one of the defendants, and a deed thereof was duly 
executed by the sheriff. Mrs. Haile, one of the defend- 
ants, afterwards conveyed complainant’s lot to Ram- 
sey, who mortgaged the same to Mrs. Haile to 
secure the purchase money. The bill charges that 
the note, which is mentioned in the mortgage, 
was not assigned by Ingram and Adamson to the 
defendants or either of them. That Ingram long betore 
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the pretended assignment filed his petition in bankruptcy 
and assigned his interest in the mortgage to the assignee 
in bankruptcy, and that his pretended assignment to 
the defendants was void. That the said mortgage 
and the indebtedness thereby secured had been fully 
paid and satisfied, to wit: in February, 1859, and the same 
was satisfied of record, whereby the pretended assignment 
of Ingram and Adamson to these defendants, and the de- 
cree and sale thereunder were fraudulent, the defendants 
having notice of the satisfaction of the mortgage and ot 
the complainant’s title. 

The bill prays an injunction restraining the defendants or 
either of them from selling, conveying or otherwise inter- 
tering with the lot as aforesaid conveyed to complainant. 

The defendants answering admit the conveyance of the 
lot, number three, to complainant, and the recording of 
their deed as alleged, but deny that complainant had been 
in possession or paid taxes thereon. They deny that the 
mortgage was paid or satisfied. Aver that Mrs. Haiie be- 
came the purchaser at the sale under the foreclosure pro- 
ceedings. Deny that there was any fraud in the assign- 
ment of the mortgage, and that it was in all respects, “ le- 
gal, fair and regular, and that they were innocent, bona fide 
purchasers of the mortgage, and that they paid a good, le- 
gal and valuable consideration therefor.” That complain- 
ant’s title is subsequent to and subject to the mortgage 
lien. 

They deny knowledge of the satisfaction of the mort- 
gage, and deny that any satisfaction or discharge thereot 
was of record. Deny that the foreclosure proceedings 
were fraudulent as to complainant’s rights. 

Defendant Ramsey admits that the lot, No. 3, was con- 
veyed to him by Haile and wife in December, 1877, but de- 
nies that he had full notice of complainant’s title, and 
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claims that he is an innocent purchaser, but had notice of 
the record of complainant’s deed from A. Matheson, and in- 
sists that complainant’s title was subject to the mortgage 
and claims title as against him. 

Testimony was taken and the cause submitted to the 
court and a decree entered declaring the foreclosure pro- 
ceedings to be of no force as against the complainant’s title, 
setting aside the sheriff's deed under the decree and the 
deed of Haile and wife to Ramsey, and declaring them to 
be void and of no effect as against said lot, and directing 
the same to be cancelled of record, and enjoining defendants 
and all persons claiming through or under them from set- 
ting upany claim to the property claimed by complainant. 

Appellants pray a reversal on the grounds: 

Ist. That the mortgagees Ingram and Adamson were ne- 
cessary parties. 

2d. That complainant’s bill should be denied on account 
of his long delay in bringing suit. 

3d. That complainant was not entitled to the relief 
sought, but at most had only a right to redeem under the 
mortgage. 

4th. It was error to annul the foreclosure proceedings. 

5th. It was error to annul tle deeds to Mrs. Haile under 
the foreclosure sale, and her deed to Ramsey. 

6th. The injunction was erroneous and the decree not 
warranted by the law and the evidence. 


J. J. and S. Y. Finley and W. W. Hampton for Appel- 
lants. 


E. CU. F. Sanchez for Appellee. 


Tae Curer-JusticE delivered the opinion of the court. 


The first ground upon which a reversal of the decree is 
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prayed is that the mortgagees, Ingram and Adamson, are not 
parties to this suit. 

This question is mvoted now for the first time by the pe- 
tition of appeal. Nosuch question was made in the court 
below and this practice of suggesting new questions after 
an appeal is not entitled to much favor, especially, as in 
the present case, where no decree is prayed affecting per- 
sons who are not parties, and all the interests of present 
parties can be fully determined without the presence of 
others. 

According to the pleadings of these parties the mortga- 
gees had assigned their entire interest in the mortgage to 
one of the defendants. The mortgagees, therefore, had no 
jnterest in the mortgage or in its proceeds. If the mort- 
gage was inoperative for any cause as against com- 
plainant by reason of any fraud or because it had 
been paid before it was assigned to Mrs. Haile, and 
this complainant had been made a defendant in the foreclos- 
ure proceedings of Matheson and wife and [Haile and wife 
against the mortgagor, surely it cannot be denied that the 
present complainant could have interposed a defence to the 
foreclosure upon the grounds alleged in the present bill, 
though the mortgagees were not parties to the foreclosure 
suit. 

This complainant seeks relief against the proceedings 
and conduct of the defendants, and not against the assign- 
ors of the mortgage, and the decree complained of by these 
appellants in no manner a‘fects the mortgagees. We fail 
to comprehend in what respect or to what end they should 
have been made parties here. 

The second ground of alleged error in the decree is that 
a long time had elapsed after the right to proceed had ac- 
crued, before this suit was commenced. 

The sheri‘t’s deed on the foreclosure against the mortga- 




















JUNE TERM, 1884. 795 





Matheson et al. v. Thompson—Opinion of Court. 








gor to Mrs. Haile bears date November 2, 1875, and was 
recorded December 21,1877. On the 22d December, 1877, 
Mrs. Haile conveyed by deed to Ramsey. This suit was 
commenced March 4, 1878, about two and half months af- 
ter the sheriff’s deed and the deed to Ramsey came to 
light. 

There is not to our knowledge any law of this State requir- 
ing the owner of real estate to commence suit against a 
party claiming title adversely, earlier than within two and 
a half months after his right of action accrues. 

The remaining grounds of error are embraced in this: 
That thé complainant was not entitled to the relief sought, 
but at most had only a right to redeem under the mort- 
yage. 

This involves a consideration of the facts presented by 
the pleadings and the evidence adduced by the parties. 

The complainant’s legal title by deed from Alexander 
Matheson in 1858 is admitted, but it is averred that this 
title is subordinate to the lien of the mortgage executed in 
1857 by Alexander Matheson. Defendants claim that 
they derived title under the foreclosure of this mortgage ; 
that at a sale thereunder Mrs. Haile was the purchaser, tak- 
ing a deed from the sheriff, and afterwards conveyed to 
Ramsey, one of the defendants; that the mortgage fore- 
closed had been assigned by Ingram and Adamson to Mrs. 
Augusta S. Matheson, one of the defendants, who assigned 
an interest in it to Mrs. Haile, and Mrs. Matheson and 
Mrs. Haile, their husbands joining, foreclosed against Alex- 
auder Matheson, the mortgagor, and obtained the decree. 
The record ot this foreclosure proceeding was put in evi- 
dence and consisted of a bill filed 29th April, 1875, on 
which is endorsed an admission of service signed by Mathe 
son; a subpoena with a like admisson of service ; a-certified 
copy of the mortgage; and a final decree signed by the 

51 
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Judge September 20, 1875. No other papers appear in the 
case. The note mentioned in the mortgage is not there, 
and the testimony shows that it was not produced, nor a 
copy of it, and its absence was not accounted for. Neither 
was the original mortgage or the assignment of the mort- 
gage produced or accounted for. 

Upon the trial of the present case the complainant de- 
manded the production of the assignment of the mortgage, 
and defendants’ counsel declined to produce it. Its con- 
tents are not disclosed. The bill of complaint in the fore- 
closure suit recites that “on the 21st day of January, A. D. 
1873, the said Tillman Ingram and E. E. Adamson, by their 
certain instrument under seal of that day and date, did duly 
and legally assign and transfer to your oratrix, the said Au- 
gusta S. Matheson, the said mortgage deed aforesaid, to- 
gether with the consideration for which said mortgage was 
given.” No mention of the transter of the note to the as- 
signee is made. Mr. Ingram, in his testimony in this case, 
says the note was “lost or mislaid.” 

The record of this mortgage is exhibited, and upon the 
margin of the record it appears something had been written 
and erased. Several witnesses testify that the words erased 
are partially distinguishable, and after examination with a 
magnifying glass they testify that the words erased were 
“ settled in full,” or “‘satisfied in full February 2, 185—, 
S. P. Beville, C—.” 8S. P. Beville, at that time, was the 
acting clerk of the Circuit Court, having charge of the re- 
cords. This mortgage and erasure are on pages 104, 105 
and 106 of Book A. of Mortgages. When the erasure was 
done, or by whom, does not appear. SBeville, the clerk, re- 
members nothing of the erasure. 

It appears in evidence that on the 21st day of October, 
1858, the same mortgagor, Alexander Matheson, executed 
to Tillman Ingram and E. E. Adamson another mortgage, 
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recorded October 23, 1858, in book of mortgages on pages 
56 and 57, upon six hundred and forty acres of land, to se- 
cure the payment of the same note described in the mort- 
gage of June 12th, 1857. It appears further that on the 
second day of February, 1859, there was filed and recorded 
in “Sale Book Aj’ page 59, the following paper: “ We, 
Tillman Ingram and E. E. Adamson, acknowledge pay- 
ment and satisfaction of the mortgage given by Alexander 
Matheson to them and recorded in the clerk’s office in 
Alachua county in book of mortgages on pages 56 and 57, 
October 23, 1858, and we, by these presents, discharge him 
and his heirs therefrom forever. In testimony whereof we 
have hereunto put our hands and seals this the second day 
of February, A. D. eighteen hundred and fifty-nine. 

“ TILLMAN INGRAM, [SEAL. | 

“E. E. ADAMSON. [SEAL.] 

“Sealed and delivered in presence of W. H. Babcock. 

“T. W. McCaa.” 

“ Recorded in Book ot Mortgages on page 59, this 2d of 
February, 1859. S. P. Beville, D. C.” 

The original of this paper was glued on the margin of 
the record at page 57. The signatures of the parties and 
witnesses was satisfactorily proved. The witness, McCaa, 
is dead. The witness, W. H. Babcock, testified to the sign- 
ing by him as a witness to the signatures. He knew In- 
gram well, had been in business with him and knew his 
handwriting. From such knowledge he believes the sig- 
nature of Tillman Ingram to be in his handwriting. 
Would not have witnessed the paper without being re- 
quested by one of the parties signing it and being satisfied 
as to the genuinenesss of the signatures. 

Ingram testifies that the mortgage of June 12, 1857, was 
not paid or satisfied in any manner. That the note was 
taken by him to Texas and “ has been lost or mislaid, as J 
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did not consider it of any value. The mortgage was given 
for value, for real indebtedness to me of about $10,000. 
Transferred the mortgage to Mrs. Matheson about 2\st 
January, 1873. Did not make entry of satisfaction or au- 
thorize it to be done. Never knew that Thompson had a 
deed uf the lot.” “I never signed any instrument of any 
kind in presence of Babcock or any one else releasing the 
mortgage, nor did I deliver any such instrument to the clerk 
ot the court, nor did I authorize the clerk of the court, 8. 
P. Beville, to cancel the mortgage for me.” 

Mr. Ingram’s testimony relates to the satisfaction of the 
mortgage of June 12,1857. He is certainly mistaken as to 
the execution of the paper acknowledging payment and sat- 
isfaction of the mortgage of October 23d, 1858, which had 
been held by him and Adamson to secure payment of the 
same note mentioned in the mortgage of June 12, 1857. 
His attention was not drawn to the mortgage of 1858 when 
he was giving his testimony, nor was the acknowledgment 
of payment and satisfaction of that mortgage with his name 
attached exhibited to him. 

The language of that acknowledgment is that the mort- 
gage of October 23, 1858, which describes the same note 
mentioned in the mortgage of 1857, was paid and satisfied. 
The payment and satisfaction of the mortgage legitimately 
means that the debt secured by it ‘s paid and satisfied. 
The result was that the mortgage of June, 1857, was satis- 
fied, the debt being paid. Mr. Ingram perhaps thought 
the mortgage of 1857 was a subsisting incumbrance of 
some sort upon the property because it was not cancelled 
of record, though he did not consider the note of any value. 

A peculiarity of the proceedings is that in the transfer 
or assignment of the mortgage by Ingram no mention is 
made of the note, and-in the foreclosure suit neither note 
or mortgage was produced, nor their absence accounted for, 
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nor does it appear in what manner it was ascertained how 
much was due thereon as a basis of the decree. Mr. In- 
gram says the mortgage was given by Alexander Mathe- 
son to himself and Adamson to secure them for money due, 
and also as security for Matheson to Kirkpatrick & Co. and 
others. No account seems to have been taken to ascertain 
the amount actually due. 

In the respects that the foreclosure was had without 
making this complainant a party, his deed being of record, 
that the note and mortgage were not produced or accounted 
for, that no evidence was taken as to the amount due, that 
the assignment was not produced to show what was as- 
signed, that defendants in this suit declined to produce it, 
that the note and mortgage were of the age of sixteen 
years when the assignment is said to have been made, dur- 
ing which time no attempt seems to have been made to en- 
force the mortgage or to collect the amount due on the 
note, that eighteen years elapsed before the commencement 
of the foreclosure suit,in which suit nobody interested in the 
property was made defendant, that neither of the complain- 
ants had ever had possession of the note and nobody knows 
where it is, it is impossible to conceive that the complain- 
ant’s property ought to be affected by such proceedings. 
See Buckmaster vs. Kelly, 15 Fla., 180. The foreclosure 
and sale, and the subsequent conveyance, are clouds upon 
his title which give him a standing in equity to maintain 
this suit. His deed was of record. The evidence of the 
payment of the mortgage debt was of record, and even the 
original satisfaction piece was pasted upon the record book. 
A memorandum by the clerk in the margin of the record 
of this mortgage, dated on the very day of the date of the 
satisfaction piece, to the effect that it was satisfied, had 
been not entirely erased. Whether this memorandum of 
the clerk was evidence ot the satisfaction of the mortgage 
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or not, the fact remains that on that day the mortgagees 
acknowledged payment of the debt mentioned in it and 
the memorandum expressed the fact. 

There is a large mass of testimony in the record which 
is totally irrelevant to the merits of the case. Who paid 
the taxes? (and both parties sought to prove they paid taxes) 
who was the reputed owner? The sale of the lots upon an 
execution against a party who had no interest in it, a con- 
veyance by the mortgagees without a foreclosure, all these 
and other matters foreign to the case are of no legitimate 
consequence, but only encumber the record. 

The decree is fully sustained by the evidence and is af- 
firmed. 





Jupson Dickson, PuaIntTirr IN Error, vs. THE STATE OF 
FLoripa, DEFENDANT 1N ERROR. 


1. A State Attorney has noauthority to amend an indictment found 
by a grand jury, by his individual indorsement thereon. The 
only legal manner in which an amendment can be made is pro- 
vided for in Chapter 1107, Laws 1860. 

. The allegation of the time or date of the commission of the o‘fence 
is one of substance anil not of form. A mistake in such alleza- 
tions is not susceptible of amendment. 


2 


3. The defendant was indicted in April, 1884; the offence was 
charged to have been committed in December, 1834; the State 
Attorney endorsed upon the indictment over his signature these 
words : ‘*The date upon which the State relies is the tenth day 
of December, A. D. 1883, and not the tenth day December, A. D. 
1884.’ Held, That the amendment was void and did not change 
the allegation in the indictment in that respect. The time al- 
leged is matter of substance, and it being an impossible day, the 
indictment was bad, and the judgment is arrested. 


Writ of error to the Circuit Court for Madison county. 
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The “entry ” spoken of in the opinion as being “ at the 
foot of the indictment” is below the signatures of the 
State Attorney to the indictment. The other facts are 
stated in the opinion. 


F. W. Pope for Plaintiff in Error. 
\ 


Attorney-General for the State. 


Mr. Justice VANV ALKENBURGH delivered the opinion of 
the court. 


In the month of April, A. D. 1884, Judson Dickson, the 
plaintiff in error, was indicted by the grand jury of Mad- 
ison county for breaking and entering a building with in- 
tent to commit a misdemeanor. He was tried and convict~ 
ed of the offence. His counsel then moved the court to ar- 
rest the judgment upon several grounds, among which is 
the following, viz: The indictment laid the offence Decem- 
ber 10, 1884, and the court erred in allowing the State’s 
Attorney to amend it to December 10, 1883. 

The court overruled the motion and the counsel for the 
defendant excepted to the judgment and brings his writ. of 
error. 

The indictment charges that “ Judson Dickson, late of 
said county, laborer, on the 10th day of December, A. D. 
1884, with force and arms,” &c, The remainder of the in- 
dictment is in good form. At the foot of the indictment 
appears the following entry in the record: 

“The date upon which the State relies is the tenth day 
of December, A. D. 1883; and not the tenth day of Decem- 
ber, A. D. 1884. B. B. BuackwEL1,” 

“ State’s Attorney.” 


It nowhere appears in the record that any motion was 
made to amend the indictment, or that any order to that 
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effect was made by the court. The endorsement seems to 
have been made by the State’s Attorney without authority, 
and can be considered in no wise the act of the grand jury. 
It was not done on the application of the accused, as pro- 
vided for in Chapter 1107, Laws 1860. The indictment 
was found in April, 1884, and charges the offence to have 
been committed in December, 1884, more than seven 
months subsequent to the action of the grand jury,an im- 
possible date. (We cannot see that the State’s Attorney, of 
his own free will, has any authority toamend in this way 
an indictment duly found by a grand jury) The only au- 
thority for such a proceeding is found in chapter 1107 of 
the laws above cited, and that law does not cover an amend- 
ment of this character. Serpentine vs. State, L Howard, 
(Miss.,) 256; Drummond vs. State, 4 Texas, App., 150. 

The motion in arrest of judgment should have been 
granted. The judgment is reversed and the defendant will 
be discharged from confinement under his conviction in this 
case. 



























FRANKLIN Cook, Piatntrrr in Error, vs. THE State oF 
Fioripa, DEFENDANT IN Error. 


1. It is necessary for an indictment to state the county within which 
the offence was committed, and the proof must affirmatively sus- 
tain such allegation. r 

2. In a criminal case a new trial will be granted when all the evidence 
taken in the court below fails to establish the venue as laid in the 
indictment. 


Writ of Error to the Circuit Court for Orange county. 
The facts of the case are stated in the opinion. 
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E. M. Hammond for Plaintiff in Error. 
The Attorney-General for the State. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court. 


At the Fall Term of the Orange County Circuit Court in 
the year eighteen hundred and eighty-three, the grand jury 
found an indictment against Franklin Cook, charging that 
on the first day of August, 1883, he did, with force and 
arms, at and in the county of Orange, “ commit the crime of 
fornication by then and there having carnal knowledge of 
the body ot one Rachel Cook. The said Franklin Cook 
and the said Rachel Cook, each being then and there single 
and unmarried, and the said Franklin Cook and the said 
Rachel Covk not being then and there lawfully married to 
each other, and the said Franklin Cook and Rachel Cook 
being then and there within je degrees of consanguinity 
within which marriages are prohibited and declared by law 
to be incestuous and void, to wit: the said Franklin Cook 
being then and there the father of the said Rachel Cook, 
and the said Rachel Cook being then and there the daugh- 
ter of the said Franklin Cook.” In May, 1884, the cause 
was tried and the defendant convicted. Counsel for the 
defendant moved for a new trial, which motion was denied, 


and they thereupon bring the cause to this court by writ of 


error. 

Several alleged errors are assigned. 

But one witness, Rachel Cook, was examined upon the 
part of the State. Two witnesses were examined upon the 
part of the defence: and the State’s Attorney and the coun- 
sel for the defendant have certified that “ all the evidence ” 
is embodied in the record. [There is, of course, also a bill 
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ot exceptions, signed and sealed by the Circuit Judge.— 
REPORTER. | 

It is sufficient to say that the defendant was not properly 
convicted upon the evidence as it appears in the record. 
There was no venue proven. It nowhere appears in the 
proofs in what county or State, or in what month or year 
the crime was committed, if committed at all. These are 
material allegations, and should have been proven. 1 
Bishop Crim. Prac., §384; Holeman vs. State, 13 Ark., 
105 ; Hoover vs. State, 1 W. Va., 336 ; Evans vs. State, 17 
Fla., 192 ; Nelson vs. State, 17 Ib., 195. 

The judgment is reversed and new trial granted. 











Davip Roprnson, PLaIntirF In Error, vs. STATE OF FLOR- 
IDA, DEFENDANT IN ERROR. 


1. The venue is a necessary part Se indictment, and it must be proven 
as laid. 
2. The time of the commission of the offence must be proven to show 
that the prosecution is not barred by the statute of limitations. 
Writ of Error to the Circuit Court for Leon county. 
This case was tried in the Cireuit Court before Judge 
Vann, of the Third Circuit, presiding in Leon county. 
The facts of the case are stated in the opinion. ° 


W. P. Byrd for Plaintiff in Error. 
The Attorney-General for the State. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court. 


In the month of December, A. D. 1888, at a term of the 
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Cireuit Court held in and for Leon county, David Robin- 
son was indieted by the grand jury of that county for set- 
ting fire to and burning a “ certain framed gin house,” &c. 

The defendant plead not guilty, was duly tried and found 
guilty. 

Counsel for the defendant then made a motion for a new 
trial, which was denied. ~ 

Defendant then brings the case to this court by writ of 
error. 

The motion for a new trial should have been granted. 
The evidence is here in a bill of exceptions. The indict- 
ment charges the offence to have been committed on the 
31st day of October, A. D. 1883, in the county of Leon, 
State of Florida. There is no evidence to prove the venue 
or the time of the commission of the offence. These are 
material allegations and should have been proven. The 
statutes of this State provide that “ all offences not punish- 
able with death shall be prosecute within two years next 
after the same shall have been committed.” Thomp. Dig., 
490. We have had occasion to announce this rule several 
times. Evans vs. The State, 17 Fla., 192; McCoy vs. The 
State, Ib., 193; Nelson vs. The State, Ib., 195; Cook vs. 
The State, 20 Fla., supra. 

The Judge certifies in the bill ot exceptions that “ the 
venue was proven by one of the witnesses, Dorse. In my 
notes ot the testimony, I made a memorandum to that ef- 
tect, and do not think I am mistaken, though counsel for 
the accused differs from me.” The evidence of the venue 
is not in the bill of exceptions. What was the venue as 
proven? or what was the venue the Judge thinks was 
proven? Did it correspond to that laid in the indictment, 
or didit not? If there was such evidence it should appear 
in the bill of exceptions, and the fact that it was given and 











806 SUPREME COURT. 


Ex Parte, G. D. Powell—Syllabus. 


corresponds to the allegations in the indictment cannot be 
inferred from such a certificate as that given above. 

So far as the evidence is concerned, the offence might 
have been committed in any other county of this, or any 
other State, or at any time, before or since the adoption of 
our State Constitution. 

Judgment reversed and new trial awarded. 








Ex Parte, G. D. Powe .t. 


FIRST WRIT OF ERROR. 


1. The act of Congress, February 12, 1793, relating to the rendition 
of fugitives from justice, requires that a copy of an indictment 
or an affidavit made before a magistrate, charging the person de- 
manded with having committed a crime in the State from which 
he flied, shall be produced and authenticated by the Governor de- 
manding the rendition. When an affidavit so procured does not 
appear to have been made before a magistrate the warrant of 
arrest should not be issued. 

2. When the Governor issues a warrant for such arrest and recites 
that the demanding Executive produced and authenticated ‘‘a 
copy of affidavits charging’? the commission of a crime, not 
showing that. such affidavits were made before a magistrate 01 
judicial officer, it cannot be presumed that the affidavits were 
made in the course of judicial proceedings for the prosecution 
of the person demanded, and upon its face the warrant of arrest 
fails to show that it was authorized by law. 

3. The Executive authority in such cases can be invoked and exer- 
cised only in aid of judicial proceedings, where persons are 
charged before magistrates in the course of prosecutions for 
crime. 

4. The only inquiry to be made (on habeas corpus) when a person has 
been arrested under a warrant for extradition is, whether the 
statutory prerequisites have been complied with. 


SECOND WRIT OF ERROR. 


1. This court, on writ of error, will consider only such questions as 
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are presented upon the record of the proceedings in the Circuit 
Court. We cannot assume that facts appeared on the hearing 
below which are not disclosed by the record. 

2. Facts or documents appearing of record in another cause should 
be proved by the record of that cause; and if the same are not 
incorporated in the record this court cannot consider them on 
appeal or error. 

3. Petitioner having been discharged from custody by writ of habeas 
corpus, Was again arrested, and now on iabeas coi pus prays to be 
discharged because he is arrested for the same cause from which 
he was before discharged. The cause of the first arrest not be- 
ing shown, there is‘no ground for relief. 


oe 


Writs of Error: 1st, to the Cireuit Court for Levy 
county; 2d, to the Cireuit Court for Alachua county. 


The facts of the case are stated in the opinion. 


A. L. Hgwes for the Petitioner. 56 New York, 182; 9 
Ga., 73; Hurd on Habeas Corpus, 326. 


The Attorney-General tor The State. Brown’s Case, 
112 Mass., 409; Com. vs. Hall, 9-Gray, 262; Davis’ 
Case, 122 Mass., 324; Tullis vs. Fleming, 69 Ind., 
15; Ex parte Swearingen, 13 S. C., 74-77; Manches- 
ter’s Case, # Cal., 237; Kingsbury’s Case, 106, 223; Peo- 
ple vs. Donohue, 84 N. Y., 438. 


Tue Cuater-Justice delivered the opinion of the court. 


This case comes up by writ of error to the judgment of 
the Cireuit Court for Levy county. 

Powell was-arrested by the Sheriff of Levy county upon 
a warrant issued by the Governor of this State upon the 
requisition of the executive authority of the State of Geor- 
gia. The preamble of the warrant of the Governor, show- 
ing the cause of arrest, is as follows: ‘‘ Whereas the execu- 
tive authority of the State of Georgia has demanded of 
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the executive authority of the State of Florida the deliy- 
ery and surrender of the body of G. D. Powell, as a fugi- 
tive from justice from said State of Georgia to said State 
of Florida, and has produced and filed with the executive 
authority of said State ot Florida, to which State said G. 
D. Powell has fled from said State of Georgia, a copy of af- 
fidavits charging the said person so demanded with having 
committed in said State of Georgia, against the laws of 
said State ot , the crime of larceny after a trust del- 
egated, and which is certified as authentic by the Governor 
of said State of Georgia. Now, therefore, this is to com- 
mand you to apprehend and arrest the body of the said G. 
D. Powell,” &e. 

Upon the petition of Powell to be discharged, a writ of 
habeas corpus was issued to the sheriff who made return 
that he held petitioner in custody by virtue o® the afore- 
said warrant of the Governor. Thereupon counsel for pe- 
titioner insisted that the sheriff had no legal authority to 
hold him in custody and moved his discharge. The court 
denied the motion and remanded him to custody, and judg- 
ment to that effect was entered of record. 

The Laws of Florida provide that it shall be the duty 
of the Governor of this State when demand shall be made 
ot him by the Executive of any State or Territory, of any 
fugitive from justice, in the manner prescribed by the act 
of Congress approved 12th of February, 1793, to cause said 
fugitive to be arrested and secured, either by making pub- 
lic proclamation or by issuing an order to that effect under 
his hand and the seal of theState, directed ‘to the sheriffs 
of the State, commanding them to arrest the fugitives there- 
in named, &e. 

The section of the act of Congress referred to is found in 
the Revised Statutes of the United States, and is as follows: 
Sec. 5278. “‘ Whenever the Executive authority of any 
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State or Territory demands any person as a fugitive from 
justice of the Executive authority of any State or Territory 
to which such person has fled, and produces a copy of an 
indictment found, or an affidavit made before a magistrate 
of any State or Territory, charging the person demanded 
with having committed treason, felony, or other crime, cer- 
tified as authentic by the Governor or Chief Magistrate of 
the State or Territory trom whence the person so charged 
has fled, it shall be the duty of the Executive authority of 
the State or Territory to which such person has fled to 
cause him to be arrested and secured, and to cause notice of 
the arrest to be given to the Executive authority making 
such demand, or to the agent of such authority, appointed 
to receive the fugitive, and to cause the fugitive to be deliv- 
ered to such agent when he shall appear.” 

Chief-Justice Taney, delivering the opinion of the court 
in Com., of Kentucky, vs. Denison, Governor of Ohio, 24 
How., 104, says: “The Constitution having established the 
right on one part and the obligation on the other, it became 
necessary to provide by law the mode of carrying it into 
execution. The Governor of the State could not, upon a 
charge made before him, demand the fugitive ; for, according 
to the principles upon which all of our institutions are 
founded, the Executive department can act only in subor- 
dination to the judicial department, where rights of person 
or property are concerned, and its duty in these cases con- 
sists only in aiding to support the judicial process and en- 
forcing its authority, when its interposition for that pur- 
pose becomes necessary, and is called for by the judicial de- 
partment. The Executive authority of the State, therefore, 
was not authorized by this article to make the demand unless 
the party was charged in the regular course of judicial pro- 
ceedings. And it was equally necessary that the Executive 
authority of the State upon which the demand was made, 
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when called on to render his aid, should be satisfied by 
competent proof that the party was so charged. This pro- 
ceeding, when duly authenticated, is his authority for ar- 
resting the offender.” 

The warrant of the Governor, reciting the grounds for 
the issuing of the same, says, the Governor of Georgia 
produced and filed with him “ a copy of affidavits charging 
the said person so demanded with having committed in said 
State of Georgia, against the laws of said State, the crime 
of larceny after a trust delegated, and which is certified as 
authentic by the Governor of said State of Georgia.” 

It is very clearly stated by Ch. J. Tanry, in the opinion 
referred to, that the affidavit required by the act of Con- 
gress must be made in the due course of judicial proceed- 
ings, and that the Executive authority of the State in such 
cases can be interposed only in aid of the courts in the due 
administration of justice. The act of Congress requires that 
the affidavit be “made beforeu magis'rate” of the demand- 
ing State, “charging the person demanded” with having 
committed a crime, which affidavit shall be authenticated 
by the certificate of the Governor of that State. In every 
similar case reported, so tar as we have been able to exam- 
ine the decisions of other States, the attidavit presented to 
the Governor was made before a judicial officer in the 
course of a criminal prosecution. 

As Judge Taney remarks, “ the Governor of a State could 
not, upon a charge made before him, demand the fugitive.” 
An affidavit made before a Notary, or other ministerial! 
officer or person having no judicial authority, would not 
authorize the Governor to make the demand. It is well 
known that in every State persons who are not “ magis- 
trates” are empowered o certify: he acknowledgment ot 
deeds and to administer oaths, and so it cannot be presumed 
that because an oath is taken the person certifying it is a 
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judicial officer, and that it is taken in the course of the ad- 
ministration of justice in a criminal prosecution. The act 
of Congress is explicit, that the “charge” must be made 
before a magistrate, and the demand of the fagitive must 
be made by the Executive authority in aid of the judicial 
authority in administering laws for the punishment of 


crime. 
It — not be presumed in the absence of all evidence 
or recital of the fact that because the Governor of Georgia 


issued his Un As upon an affidavit, therefore the oath 
was taken before a magistrate authorized to issue process 
for arresting persons charged with crime. Presumptions 
are to be made in favor of personal liberty and upon facts. 
Presumptions of the existence of facts are not founded upon 
other presumptions or speculations. There is here no legal 
presumption that a criminal prosecution was commenced 
before a magistrate or court, from the fact that an assertion 
was made on oath that a crime had been committed. Such 
affidavits are made in civil suits as all lawyers well know, 
aud before Notaries and Commissioners for various pur- 
poses other than the prosecution of criminals. Extra- 
judicial attidavits also are often made and sometimes for 
mischievous purposes. 

The act of Congress guards against the presumptions 
suggested in this case by requiring the affidavit to be made 
before a magistrate. 

The judgment of the Executive of the demanding State, 
or of tlhe Executive of this State, though entitled to great 
deference, is not by any means conclusive as to the suffi- 
ciency of the cause shown for extradition. The books are 
thronged with cases in which the courts have made the in- 
quiry and decided upon the sufticiency of the cause, and in 
a*‘great majority of cases have sustained the arrest upon 
full ewentngation, This very fact is authority to sustain 














SUPREME COURT. 


Ex Parte, G. D. Powell—Opinion of Court. 








the power of the judiciary to make the inquiry. Any 
other view would make the Executive power omnipotent 
aud emasculate to a great extent the writ of habeas corpus, 
whereby the citizen is assured that he shall not be deprived 
ot his liberty “but by the law of the land.” To this end he 
may demand that the law shall be strictly complied with, 
and that is all that is involved in the present inquiry. 

“There must be a showing of sufficient ground for the 
arrest before the requisition can issue ; and after it is issued 
and complied with it is competent for the courts of either 
State on habeas corpus to look into the papers, and if they show 
nv sufficient legal cause to order the prisoners discharged.” 
Cooley’s Const. Lim., (*16) 5th Ed., 22, Note 1, citing au- 
thorities. 

An early case (In re Clark, 9° Wend., 213,) thus points 
out what is requisite to give the Governor jurisdiction 
to arrest and deliver a fugitive charged with crime in the 
demandiag State: 1. The fugitive must be demanded by 
the Executive of the State from which he fled; 2. A copy 
of the indictment found, or an affidavit made before a mag- 
istrate of the State charging the fugitive with having com- 
mitted the crime: 3. Such copy of the indictment or afi. 
davit must be certified as authentic by the Executive mak- 
ing the demand. The propositions thus formulated have 
been, almost literally, copied by the Judges in many of the 
States where the questions involved have been adjudicated. 
If these prerequisites have been complied with the warrant 
of the Governor has properly issued and the prisoner is 
legally restrained of his liberty. Jn re Clark, 9 Wend., 
219; Ex-parte Swearingen, 13 S. Car., 74. 

For reasons before stated we do not find in the papers 
evidence that all these requisites have been complied with, 
and therefore the warrant of the Governor is not author 
ized under the act of Congress and the law of this State. 
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The other grounds of alleged error are not important. 

The judgment remanding the petitioner must be reversed, 
and it is ordered that he be forthwith discharged from the 
warrant under which he was arrested. 


After the rendition of the above judgment the Governor, 
on July 2, 1884, made an order revoking the above warrant, 
and issued a new warrant on the original requisition from 
the Governor of Georgia and copy of affidavit accompany- 
ing it. Powell was arrested on this warrant in Alachua 
county where he had been incarcerated. He instituted pro- 
ceeding by habeas corpus for his discharge from this arrest, 
but the Judge of the Fifth Circuit retused to discharge him, 
and Powell sued out a writ of error. 


The other facts are stated in the opinion. 
A. LL. Hawes for Plaintiff in Error. 


The Attorney-General for the State. 


Tue Cuter-Justice delivered the opinion of the court. 


Powell obtained a writ of habeas corpus from His Honor 
Judge King, in Alachua county, to be discharged trom the 
custody of the sheriff of that county on the ground that 
his imprisonment was illegal. 

The sheriff made return that he held the said Powell by 
virtue of a warrant of the Governor of Florida issued July 
2, 1884, under the great seal of the State, upon a requisi- 
tion of the Governor of Georgia demanding the delivery of 
Powell as a fugitive from justice, Powell having been 
charged before a magistrate of Georgia with a crime and 
having fled from that State to Florida. 

There was produced before the Circuit Judge at the 
hearing a copy of a mandate of the Supreme Court recit- 
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ing that a judgment of the Circuit Court of Levy county, 
rendered 24th June, 1884, in the matter of G. D. Powell, 
petitioner, for a writ of habeas corpus, remanding him to 
custody, was reversed and set aside and the petitioner was 
discharged from the warrant under which he was arrested. 
There was also produced before the Circuit Judge a paper 
executed by the Governor of Florida, revoking a warrant 
issued by him on the 17th of March, 1884, for the arrest 
of G. D. Powell, on the requisition of the Governor of 
Georgia. 

On hearing the cause the judgment was rendered that 
the petitioner be remanded to the custody of the sheriff of 
Alachua county, and that his discharge be refused. 

This judgment is now brought up by writ of error. A 
reversal of the judgment is prayed upon the ground that 
“the appellant, G. D. Powell, was arrested and is held in 
custody by the sheriff ot Alachua county upon a warrant 
for the same offence, issued upon the same affidavit 
without the order or judgment of any court of competent 
jurisdiction, after having been once discharged from con- 
finement upon a former writ of habeas corpus.” 

And *‘ because the Governor of Florida had no legal au- 
thority to revoke his former warrant and issue another for 
the same offence upon the same affidavit.” 

The cause was argued upon these assigned errors with- 
out reading the whole record. 

Upon examining the record we do not find that there was 
presented to the Circuit Judge any evidence whatever that 
Powell had previously been arrested upon a warrant of the 
Governor of this State and discharged therefrom. A man- 
date of this court is copied into the record, showing that a 
judgment of the Circuit Court for Levy county remanding 
Powell to the sheriff of that county had been reversed and 
directing that he be released from custody, in a cause 


























JUNE TERM, 1884. 815 





New Orleans Insurance Association v. Boniel—Syllabus, 











brought here by writ ot error to the judgment of that court 
remanding him to the custody of the sheriff. 

What was the cause of the imprisonment from which he 
was thereby discharged, does not appear in this record of 
proceedings before the Circuit Court, brought up by this 
writ of error. What facts appear of record in another 
case cannot be assumed, but should be proved by the record. 

There is therefore nothing before us showing facts or 
questions of law arising in the cause upon which the errors 
here assigned can be grounded. It was not shown to the 
Cireuit Court that Powell had been previously arrested by 
a warrant of the Governor, nor for what cause he had been 
arrested and from which arrest he was discharged by the 
judgment of this court. The warrant under which he is 
now held bears date July 2, 1884, a day subsequent to the 
former proceeding, and appears to be in due form of law. 

There is no error apparent in the proceedings and judg- 
ment sought to be reversed by the present writ, and-the 
judgment must be affirmed. 





Tue New Orveans Insurance AssocraATION, APPELLANT, 
vs. M. A. BonrtEL, APPELLEE. 


Plaintiff procured a policy of insurance in defendant association, 
through an employee of an agent, and after itexpired applied for 
a renewal, but declined to pay the premium and take the renewed 
policy, and it was cancelled. He afterwards requested the same 
employee of the same agent to insure his property, and paid 
part of the premium, but did not specify in what company he 
desired to be insured, the same agent being the agent of several 
companies, and no policy was issued. After destruction of the 
property by fire he paid the employee the balance of the premi- 
um, but the agent returned the money, declining to issue a pol. 
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icy. Defendant had no knowledge that the employee had any- 


thing to do with their business. Upon these facts, the plaintiff 


had no contract for insurance in defendant association. 
Appeal from the Circuit Court for Escambia county. 


Boniel, plaintiff below, sued the appellant upon a con- 
tract of insurance made by plaintiff with appellant, 
through one Bell, its agent at Warrington. The following 
are the material facts appearing in record : 

Prior to and at the date o! the fire out of which this 
suit arose T. C. Watson was the agent at Pensacola of sev- 
eral insurance companies of which appellant was one. He 
then had, and for several years previous had had in his em- 
ploy at Warrington, Fla., one Gam. Bell, whose duty it 
was to receive applications at Warrington tor insurance in 
the companies represented by Watson, to forward them to 
Watson at Pensacola, leliver to the insured the policies 
when issued, and receive the premium ini! transmit it, less 
his commission, to Watson. 

On January 19th, 1882, Boniel applied to Bell for insu- 
rance to the amount of 4300.00 on his turniture, clothing, 
&e., in his dwelling, and $200.00 on his stock in his store 
in Warrington, and a few days thereafter received his pol- 
icy in the New Orleans Insurance Association, and paid his 
premium to Bell. At the expiration of that policy, July 
19th, 1882, Boniel applied to Bell for its renewal. Bell, a 
few days after, tendered him the renewed policy, but Bo- 
niel being unable to pay the premium at the time, asked 
Bell to hold the policy for him for awhile, which Bell 
did; Boniel continuing to fail to pay the premium, Bell 
finally returned the policy to Watson, some time in Au- 
gust. 

On September 29th, 1882, Boniel again applied to Bell 
for insurance to the amount of $300.00 on his clothing, 
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furniture, &c., in his dwelling, and. $300.00 on his stock in 
his saloon. 

It seems that no mention was made by either, of the com- 
pany which was to issue the policy. It was agreed be- 
tween them that the premium should be $18.00, and of that 
sum Boniel then and there paid Bell $5.00, the latter agree- 
ing to wait on him for the balance, and giving to him, 
Boniel, a receipt for $9.00 in.-the following words and fig- 
ures, to wit: 

Warrineton, Fxa., Sept. 29th, 1882. 

Received of M. A. Boniel nine dollars on account of in- 
surance applied for this day. 

$9.00. For T. C. Watson, 

Per G, Bgu. 

On October 3d Boniel paid Bell $4 more on account of 
the premium. 

October 6th a fire occurred at Warrington, which de- 
stroyed Boniel’s dwelling, with his clothing, furniture, &., 
the value ot the latter being $1,100, and on October 9th 
Boniel paid Bell $9 more on the premium, making in all 
$18 paid by him to Bell on account otf the policy applied 
for September 29th, 1882. This money Bell forwarded to 
Watson, who refused to receive it or to issue the policy for 
which it was paid, and Boniel refusing to receive it back, 
Bell still holds it. Boniel made his proots of loss, delivered 
them to Watson and demanded payment, which was re- 
tused by Watson and the New Orleans Insurance Associa- 
tion. 

The court having charged the jury they returned a ver- 
dict for plaintiff for $324 damages. A new trial was moved 
on the grounds that the verdict was unsupported by the 
evidence, that it was contrary to the charge of the eourt 
and contrary to law, and because of error in the charge. 
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The motion having been denied, judgment was entered and 
defendant appealed. 


W. A. Blount for Appellant. 
S. R. Mallory for Appellee. 
Tue Curer-Justice delivered the opinion of the court. 


There is no pretence that there is any testimony in the 
case showing that when plaintiff applied for the insurance 
any company was mentioned in which plaintiff desired to 
have his property insured. Watson was an agent for sev- 
eral fire insurance companies, and Bell, who seems to have 
been his employe in receiving applications for insurance and 
forwarding such applications to Watson for his action, and 
in delivering policies, when the applications were accepted 
by Watson, and collecting premiums thereon at Warring- 
ton for Watson, had no other agency in the matter. This 
general employment of Bell was not in reference to insur- 
ance in the defendant company alone but extended to sev- 
eral other companies for which Watson was the agent. 

Bell never had any correspondence with defendant on its 
or his business, and it does not appear that the company had 
any knowledge of Bell’s connection with Watson or with 
their business. There is no testimony in the case from 
which a legitimate inference can be drawn that plaintiff de- 
sired to insure his property in this company. The facts were 
simply that in January, 1882, he took out a policy for $300 
on his property in a house at Warrington and $200 on stock 
of wine, &c., which expired in July. In August he desired 
to renew it and a policy issued by defendant was tendered 
him, but as he failed to pay the premium it was returned to 
Watson and cancelled. Afterwards in the latter part of 
September he “applied to Mr. Bell for insurance to the 
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famount of $600; $300 on my furniture, wearing apparel, 
&e., in my dwelling house, (afterwards burned) and $300 on 
my stock in my saloon.” ‘The property was not in the same 
house it was in when the first policy was taken out. And 
so the conditions being changed the amount of insurance 
desired being different, and no company being designated, 
there is no ground for the presumption that this company 
had entered into any contract to insure the property from 
the circumstances that they had before that issued a policy 
to him which had expired and which he manifestly declined 
to renew. In view of this conclusion it is unnecessary to 
consider other questions. The verdict was against the evi- 
dence and was not warranted by the charge of the court. 
Reversed and new trial granted. 





JEFFREYS & SrriBiine, APPELLANTS, vs. J. C. GREELEY, 
APPELLEE. 


In an action of replevin, on the trial and before instructing the jury. the 
court asked the plaintiff to elect whether he would take the prop- 
erty or its value in case he should have a verdict, and plaintiff 
elected to take the value, the property having been redelivered to 
the defendants. Thereupon the court charged the jury that if 
they found for the plaintiff they should ‘‘ assess the damages at 
whatever sum may have been proven as the value”’ of the prop- 
erty, and the jury found for the plaintiff and ‘‘ assessed the dam- 
ages”’ at asum warranted by the proof of the value. Judgment 
having been entered for the amount of damages so found, de- 
fendants moved to vacate the judgment on the ground that the 
verdict should have assessed the valwe of the property and not 
damages, which motion was denied. On appeal it is held that the 
finding of the sum as “damages ’’ was, under the circumstances 
and the charge of the court, a finding of the ‘‘ value of the prop- 
erty,”’ and the plaintiff electing to take judgment for the value 
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was eutitled to his judgment for the amount so found by the 
jury, and there is no substantial error in the judgment. 





Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


John T. & Geo. U. Walker for Appellants. 





























This was an action of replevin under the statutory pro- 
visions collected on pages 300-3, McClellan’s Digest, in 
which the appellee, who was the plaintiff in the Circuit 
Court, obtained judgment. 

The declaration is in form to recover certain specific ar- 
ticles of personal property therein described ; the plea was, 
“not guilty.” 

The only testimony as to the particular point made in ) 
this appeal was given by the plaintiff himself, and was as 
follows: In answer to his attorney’s question as to the 
value of the property, he said: “I have been oflered $175 
for it; [ believe it is worth that sum,and would take $185 
for it.” On being cross-examined he said he could not give 
the market value of said property (furniture) in any other 
way than he had already done. 

The verdict is in the following form: “ We, the jury, 
find the defendants guilty, and assess the damages at one 
hundred and seventy-five dollars. December 3d, 1883. 
W. M. Bostwick, Foreman.” 

The judgment which the plaintiff selected to have entered 
in the exercise of his statutory right to elect is in the fol- 
lowing words: “ December 3d, 1883. * * * * * * 
Whereupon it is considered and adjudged that the plaintiff 
have and recover of and from the defendants one hundred 
and seventy-five dollars, besides his costs in this behalf ex- 
pended now here taxed at ”—. 

The defendants moved to vacate the judgment on the 
grounds stated in their motion, and this was denied. It is 
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from the refusal of the court to vacate said judgment we 
appeal. 

We contend that under the law, (see sec. 17, pages 
862-8, of McClellan’s Digest,) the plaintiff could not take 
judgment for damages as was done. In this case, after seiz- 
ure of the property for plaintiff, it was redelivered to de- 
tendants, they giving bond, and the plaintiff maintained 
his suit on the trial. See McClellan’s Digest, supra. 

The only testimony as to value was that of the plaintiff 
already quoted. The court gave the jury a charge at de- 
fendants’ request, which is undoubtedly the law in regard 
to what alone must be considered value. 

The jury found for the plaintiff and assessed damages. 
We hold this verdiet to be in its legal effect a finding 
that plaintiff recover the property, and this alone. Any 
other construction makes it meaningless. The basis of recoy- 
ery of damages must either be the value o! the property, 
that is its market value, or some proot to show injury to the 
plaintiff from being deprived of the use and. enjoyment of 
his property while detendants detained it. Of the latter, 
there was no pretense of proof; as to market value, we con- 
tend that what the plaintift testified did not prove it. 

The jury did not say by their verdict “ We find that the 
property is plaintiff’s, and that the value is dollars.” 
But if they had any such idea and meant.to convey it in 
their verdict, then tyey went squarely and flatly against 
the Judge’s charge. But we cannot conceive that they 
wantonly disregarded it. They took the charge, looked at 
the evidence, and finding no proot whatsoever of market 
value, and being instructed that they could not find value 
unless market value was proved, and that what plaintiff 
had been offered or was willing to take was not evidence 
of market value, this being the sole proof before them 
on that point, we are compelled to conclude that the jury 
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meant by assessing damages in their verdict that they had 
reference to the notion of the plaintiff having suffered pe- 
cuniary loss from being deprived of his property during 
the period of its detention. For the purposes of this dis- 
cussion it is immaterial whether there was or was not proof 
of any such loss, the only right the plaintiff had was at 
his option on a verdict in his tavor to take judgment for 
“the value of the property ” or “ for the property itself.” 
We admit his right to take the latter judgment. To this 
the plaintiff must be confined. It is impossible to have 
judgment for damages as such ; the statute excludes it. The 
plaintift preferred money to the property, hence his choice. 
But he cannot take money except for the value of the 
property. There was not and could not have been any 
verdict tor value under the charge and evidence. There 
was no verdict for value. The verdict can be construed to 
have no legal efiect save that plaintiff recover the property. 
For this and nothing else can he take judgment, and to 
this the defendants are willing. 


R. B. Archibald tor Appellee. 
Tue Curer-Justice delivered the opinion of the court. 


Greeley suedl appellants in replevin for a set of parlor 
furniture, alleging its unlawful detention by them. They 
gave bond under the statute and the property was returned 
to them by the sheriff. 

Defendants pleaded not guilty and the cause was tried 
with a jury. Plaintiff testified that he had purchased and 
owned the property. He said in answer to his attorney’s 
question, “I have been offered one hundred and seventy- 
five dollars for it. I believe it is worth that sum and would 
take one hundred and eighty-five for it.” On cross-exami- 
nation, he said he could not give the market value of the 
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furniture in any other way than he had already done. 

Other testimony was given, but the foregoing is all that 
is necessary to present the legal questions raised. 

Before charging the jury the court called on plaintifi’s 
attorney to elect whether he would take the furniture or 
the value of it in case of a verdict. for plaintift, and plain- 
tifi’s counsel announced in open court that he elected to 
take the value. 

The judge then charged the jury as follows: “If the 
jury believe from the evidence that the furniture in ques- 
tion is the property of the plaintiff and is unlawfully de- 
tained by the detendants, you should find a verdict of un- 
lawful detention.” And further: “If the jury find for the 
plaintiff, they should assess the damages at whatever sum 
may have been proven as the value of the furniture.” Ex- 
ceptions were taken to each paragraph. 

At the request of defendants the judge charged the jury : 
“ Before the jury can assess any value for the property 
they must find from the evidence the market value thereof. 
What the defendant may have been willing to take, or 
what any particular individual may have offered him, is no 
evidence of market value.” 

The jury found for the plaintiff and “ assessed the dama- 
ges at one hundred and seventy-five dollars.” Judgment 
was entered on verdict. Defendants moved to vacate the 
judgment on the ground that the verdict is for damages 
and not for the value of the property ; whereas the statute 
provides that the plaintiff shall take judgment for the 
“value of the property” or “ for the property itself.” The 
motion was overruled. Defendants appeal and assign for 
error the refusal of the court to vacate the judgment. 

Appellants insist that the verict and judgment are not 
authorized by the statute. 

[t is provided that “on the trial of any action of replevin 
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when the property has been re-delivered to the defendant 
the same proceedings shall be had as provided by law, ex- 
cept that when the plaintiff in replevin shall maintain his 
suit it shal] be at his option to take judgment for the 
value of the property and sue out execution therefor, or 
take judgment tor the property itself,” &. McC. Dig., 
862,817; Acts of 1879, ch. 3133. 

His argument is that the verdict should have been for 
plaintifi, and assessing the value of the property. That 
this form of verdict would be strictly correct is very evi- 
dent. What the form should be is not prescribed by law, 
but the statute says “ when the plaintiff shall maintain his 
suit, it shall be at his option to take judgment for the 
value,” or for the property itself. The option may be ex- 
ercised when he “shall maintain his suit.” He took his 
judgment for the money, and so exercised his option after 
verdict. . 

The option is that of the plaintiff and not that of the 
defendants, and so it is of no consequence to the defendants 
whether plaintiff expressed his option before or after ver- 
dict. In fact, if the verdict had been $25 instead of $175, 
the advantage, if any, would have been on the side of de- 
fendants. 

In this case, according to the bill of exceptions, before 
charging the jury the judge asked the plaintiff to express 
his option, to whic! the detendants did not object, and the 
piaintiff in open court announced his election to take the 
value, and to this the defendants did not object or except, 
but thereby acquiesced. 

The judge then charged the jury that if they should find 
tor the plaintiff they should assess tlhe damages at what 
was proven to be the value of the property, and they 
assessed the “damages” at $175. The testimony, which 
was not objected tv or excepted to in any manner, named 
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$175 as the value, and this was the only sum named. So 
it is evident that the damages so assessed was what they 
found pruven as the value. To say, then, that the jury 
should have used the word value instead of damages, is in 
this casea play upon words and did not affect the rights of 
the parties. The defendants are not injured by the sup- 
posed irregularity in the choice of words. 

Nor could the jury have been misled by the instruction 
ot the court to assess the damages at the value as proven ; 
it was the value that they were instructed to find, and it 
was immaterial whether it was called damages or value in 
reporting the amount found proved. Suppose the plaintiff 
had not made his election until after this verdict was re- 
turned, in which, under the instruction of the court, they 
had ascertained the value and calted it damages? In that 
case how could it have been erroneous to have allowed the 
plaintiff to take his option of a judgment for the property, 
or for the amount so tound? Appellants confess that if it 
had been designated as value the plaintiff could have his 
judgment for the amount. There is no room for question 
that the amount named did not include anything beyond. 
what they were authorized by the evidence to find as the 
value of the property. There is no question raised as to 
the sufficiency of the evidence, and, indeed, as there was no 
exception to the testimony and no motion for a new trial, 
no such question can be considered. Nor is there any ques- 
tion before us as to the correctness of the Judge’s charge. 
The motion here was, after judgment, to vacate it, not to 
set aside the verdict. 

For the reasons before stated we cannot discover how the 
supposed irregularity complained of could have operated to 
the disadvantage of the defendants. 

The judgment is affirmed. 
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Puitrie WALTER, APPELLANT, vs. THE FLORIDA Savings 
Bank AND Reat Estate ExcHan@gk, APPELLEE. 




























1. When in an action upon a contract the defendant pleads that he 
‘** did not promise as alleged,’* and also pleads specially that the 
plaintiff contracted with him as an agent of another and not oth- 
erwise, and that plaintiff knew this fact at the time of contract- 
ing, such special plea is only a repetition of the general plea that 
the defendant did not promise as alleged. 

2. The overruling of -plaintiff’s demurrer to such special pleas may, 
therefore, have been erroneous, but such ruling did not change 
the issues or affect the legal rights of the parties. Such pleas 
only encumbered the record. 

3. Where upon the trial of such cause a verdict is found for the de- 
fendant, but upon appeal the record does not show the testimony 
nor the rulings of the coyrt thereon, nor-the charge of the court 
tothe jury, nor any exceptions, this court cannot reverse the 
judgment on account of the overruling of the demurrer to the 
pleas, as it does not appear whether the court admitted improper 
testimony in behalf of defendants, nor indeed that the plaintiff 
introduced any testimony in the case to support the declaration. 


Appeal from the Circuit Court for Duval county. 


The facts of the case are stated in the opinion. 





A, W. Cockrell, Ino. T. § Geo. U. Walker for Appe!laat. 
R. B. Archibald for Appellee. 
Ture Curer-Justice <lelivered the opinion of the court. 


Appellant sued defendant for damages on contract where- 
by it is alleged the defendant agreed to deliver to plaintiff 
certain certificates of value. A part of the contract set out 
in one of the counts was in writing, embodied in a receipt 
for a part of the purchase price. Defendant pleaded to each 
count in the declaration that it did not promise as alleged, 
and also pleaded specially that the agreement sued on was 
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not its contract but was the contract of one Hauling, for 
whom it was acting as an agent, of which plaintift had no- 
tice. 

Plaintiff demurred to each of the special pleas, and the 
demurrers being overruled, joined issue on the pleas. On 
the third tria] of the cause a verdict was rendered in favor 
of detendant. A motion for a new trial was made and de- 
nied and judgment entered against the plaintiff. From 
this judgment plaintiff appeals. 

The errors assigned are the overruling of the demurrers 
to the pleas. 

There is none of the testimony at the trial contained in 
the record. Every material fact alleged in the declaration, 
except the signing of the receipt containing a portion of 
the agreement, was put in issue by the pleas denying the 
contract as alleged. On the ‘pleadings alone the plaintiff 
was not entitled to verdict and judgment. He must prove 
his case, and show what damages he sustained. 

Nor is the charge of the Judge to the jury before us, nor 
is there anything here showing exceptions to any proceed- 
ing at the trial whereby an error is patent. The motion 
for a new trial was made upon the grounds that the verdict 
was against the evidence and against the charge of the 
court, but we have neither the evidence nor the charge. 

We have no means of knowing that the plaintiff offered 
any testimony whatever at the trial. How then can we 
determine that the court erred in refusing a new trial ? 

But the argument is advanced that the cvurt improperly 
overruled plaintiff’s demurrers to the special pleas, whereby 
the ‘court erroneously ruled that the matter of these special 
pleas constituted grounds of defence to the plaintift’s action. 
However erroneous may have been this ruling upon the 
pleas we still cannot conceive how the verdict was affected, 


for we have nv evidence that the court heard any testimony 
53 
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under them. Indeed, in examining these pleas we are un- 
able to see that they amount to anything more than a de- 
nial that defendant made the alleged contract. Any testi- 
mony contemplated by the pleas could, therefure, as well 
have been given under the general issue as under the spe- 
cial pleas. The issue was whether the contract was that of 
the defendant or whether it was the contract .of Huling. 
‘Whether the facts set out in these special pleas could have 
been shuwn to defeat the right of action under the one 
count which alleged that the contract was in writing, and 
thus to vary the terms of the writing, is not a question pre- 
sented by the record, for we do not know whether any, or 
what testimony was offered by either party. 

It does not appear, therefore, that any error was com- 
mitted which substantially affected the rights of the plain- 
tiff, and the judgment must be affirmed. 






















A. 8S. Penpry, APPELLANT, vs. A. D. WRIGHT ET ALS., 
APPELLEES. 





A bill in equity filed to settle boundary lines between adjoining own- 
ers of land, no ‘‘confusion of boundaries ’’ being involved, but 
only a dispute as to the location of the true boundary, it being a 
section line established by the United States surveys, presents 
only a naked question of title of which a court of chancery has 
no jurisdiction. The alleged fraudulent conduct of defendant in 
attempting to establish a line other than the true line which he 
has heretofore acknowledged, does not give equity jurisdiction. 


Appeal from Circuit Court for Orange county. 


Wright and others, respondents here, brought their bill 
against appellant, alleging that they are the owners of a 
tract of land described according to government surveys as 
the west half of the northeast quarter, and the east half of 
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the northwest quarter of section 14, township 19, south 
range 26, east, containing 160 44-100 acres; that the land 
was conveyed by one Wylly to Doane in September, 1880 ; 
that complainants went into possession peaceably at the 
time the land was so conveyed and have so remained in pos- 
session ever since that time, and the appellant has not been 
in possession, he having surrendered possession of the por- 
- tion now claimed by him to George W. Wylly, who con- 
veyed to Doane. That appellant has in divers ways ad- 
mitted and recognized the north line of the land occupied 
by them as the true and correct line, according to the sur- 
vey made by the authority of the U. S. government, of the 
land so conveyed by Wylly to Doane, and that said north 
line is the correct line; that some eighteen or twenty rods 
south of that line there appears a line of marked trees 
across sections 13 and 14, which line of marked trees ap- 
pellant now claims is the correct northerly line of com- 
plainant’s land and claims to own the same down to said 
marked line; that he procured a survey to be made by the 
County Surveyor, whereby the line between the terminal 
points of said line of marked trees at the east and west of 
complainants’ land was found and declared by the Surveyor 
and by himself to be the line of the government survey 
between said section 14 and section 11, and that appellant 
falsely pretended to have found at one of said terminal 
points a post which had been set by the government sur- 
veyors to mark the section corners, and he caused the said 
corner post to be set and erected as the true corner from 
which the east and west line should be run to designate the 
northern boundary of said section 14 and of said complain- 
ants’ land, all which conduct with other actings and doings 
of appellant were fraudulent and designed by him to de- 
fraud complainants and to obtain a portion of their land ; 
“Wherefore, (the bill reads,) the said A. 8S. Pendry per- 











SUPREME COURT. 

















Pendry v. Wright et als.—Argument of Counsel. 








sists in laying claim to the tract of land lying between the 
fraudulent survey and the true line and threatened to take 
possession of the same by virtue of the so-called survey 
made by the said Robinson, (County Surveyor,) against the 
rights of your orators in the premises, and to the extin- 
guishment of their title and interest in said tract of land.” 
This is the substance of the allegations. 

The bill prays that appellant be restrained from taking — 
possession or attempting to take possession, or in any way 
disturbing his quiet and peaceable possession of the said 
tract of about eighteen rods wide as surveyed by the 
County Surveyor, and from disposing or in anywise attempt- 
ing to alienate, or encumber the same, and that the court de- 
clare the boundary line so as to accord with the field notes 
of the survey made by the United States. }) 

An injunction was allowed. Appellant answered. Ex- 
ceptions to the answer were filed, some of which were al- 
lowed, and further answer required to be filed. Pendry 
appeals from all the orders of the court on the ground that 
the court of chancery has no jurisdiction of the matters 
complained of in the bill. 


































John W. Price for Appellant. 
Alex. St.-Clair Abrams for Appellees. 


. The bill in question does not allege a confusion of 
boundaries as set forth by appellant. It sets up a determi- 
nation of boundaries, and the appellant’s assent thereto, 
and his subsequent attempt to disturb the possession of the 
appellee. 

The bill clearly sets up an equity in the complainant. 
He was in possession, and the boundary had been fixed 
and agreed upon between the defendant and his (complain- 
ant’s) vendor. The attempted repudiation of this agreed 
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upon boundary, years after complainant had been in pos- 
session, was a fraud upon complainant and called for the in- 
terposition of a court of equity. A “ particular cireum- 
stance ot fraud” is set up in the bill in the attempted en- 
croachment by the defendant upon the complainant. 

If the confusion of boundaries has been occasioned not 
by the negligence of both, but by the fraud of one of the 
parties when, for instance, he has been gradually encroach- 
ing * * acourt of equity will interfere. Leading Ca- 
sesin Equity, Vol. 2, Part 1, 856. 

But this is really not a case in which any confusion of 
boundaries is set up in the bill. On the contrary, the bill 
distinctly sets up that the boundaries had been and were 
clearly defined and agreed upon, and that the complainant 
went into peaceable possession under their vendor, George 
W. Wylly, with the defendant’s knowledge and assent, but 
that the defendant is attempting to confuse the boundaries 
by a subsequent fraudulent survey and by threats to take 
possession of the strip of land, the ownership of which in 
the complainants had already been recognized by the defend- 
ant. On such a statement of facts equity will intervene to 
prevent the perpetration of the threatened wrong. 

The boundary having already been agreed upon and 
complainants having purchased and taken possession with- 
out notice of any adverse claim, equity will protect them 
against any menace of defendant. Equity will interfere 
where the power is necessarily exercised incidentally in 
furtherance of another equity, (Perry vs. Pratt, 31 Conn., 
433,) and the equity of complainants out of the defendant’s 
original agreement as to the boundary with the complain- 
ants’ vendor. 

As shown by the bill the defendant has not only menaced 
the complainants’ possession by a fraudulent claim of own- 
ership over a large tract of land in complainants, but he 
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has gone to the extent of committing a trespass on the land 
by having a new boundary line surveyed and asserting own- 
ership over the tract lying between the fraudulent line and 
the boundary agreed upon. Unless the defendant is en- 
joined from further proceedings of the kind he is guilty of 
a wrong or spoliation which precludes the possession or en- 
joyment of aright. It puts it in his power to destroy or 

‘obliterate the true boundary and deposes complainant of 
the enjoyment of his right of quiet and peaceable possession. 
Merryman vs. Russell, 2 Jones’ Eq., 470; White & Tudor, 
Leading Cases in Equity, Vol. 2, Part 1, 864. 

Equity will take jurisdiction in all cases in which the 
law does not afford a full, complete and adequate remedy. 
In some of the States by statutory enactment an adverse 
claimant to land not in possession may be forced by the 
party in possession to disclose the nature of his claim and 
thus settle the question of title. There being no statute of 
the kind in this State, the equitable interposition of the 
court becomes necessary to protect persons exposed to 
wrong and injury and loss by just such fraudulent claims 
as are set up by defendant, and relief from which is sought 
by the bill. 


Tue Cuter-Justice delivered the opinion of the court. 




































—_— 


There is certainly no ground for the interposition of 
equitable jurisdiction in this case. The complaint is that 
plaintiffs are the owners of certain lands, the northern 
boundary of which has been recognized by appellant, and 
they occupy the land to this boundary, which they allege 
is the northern line of the section; and that this line corre- 
sponds to the lines of the adjacent sections as they were es- 
tablished by the surveyors under the authority of the Uni- 
ted States Government. They charge that appellant now 
claims to own a portion of this land, to wit: about 18 rods 
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wide; that he claims the line established by the United 
States instead of being on the northern boundary of the 
premises occupied by complainants is 18 or 20 rods south, 
and that he has induced a county surveyor to run this more 
southerly line and declare it to be the true boundary line, 
and has pretended to find a decayed post which he pretends 
is the original corner post, and pretends that it was found 
where it was originally set by the United States surveyor 
to mark the corner of the section; all which actings and 
pretences were falsely and fraudulently devised and con- 
trived as a basis of a claim to the ownership of a part of 
complainants’ land which appellant threatens to take pos- 
session of. 

As complainants have suggested in their brief, this is not 
a case of “ confusion of boundaries,” but a menace of com- 
plainants’ rights by appellant. The boundaries of the sec- 
tion are defined upon the minutes of surveys in the United 
States Land Office, and they cannot be affected by the al- 
leged fraudulent conduct of appellant. The real contro- 
versy is over the true location of the line, and whether ap- 
pellant is estopped by matter in pais to claim any portion 
ot the land occupied by complainants, even if the govern- 
ment surveys do locate the section line further south. In 
other words, it is a claim of ownshership of land by both 
parties, the true boundaries whereof are matters of fact 
equally accessible to them, and the title and right of posses- 
sion are cognizable in a cotrt of law and not in a court of 
equity. It is a naked question of title of which a court of 
equity has no jurisdiction. Doggett vs. Hart, 5 Fla., 215 ; 
Wake vs. Conyers, 1 Eden, 331, with English and Ameri- 
can Notes in 2 White & Tudor’s L. Cas. in Eq., Part I, 850 
to 864; 1 Story’s Eq. Jur., 7th Ed., §§615, 622; Pomeroy’s 
Eq. Jur., §$1384, 1385. 

The decree is reversed and the bill must be dismissed. 
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Louris Dusors, APPELLANT, vs. AMos Ho.mes, APPELLEE. 


In ejectment it is incumbent on the plaintiff claiming under deeds to 
show proper conveyances from a party having title or prior pos- 
session, in order to put a defendant in possession to proof of his 
right. 

Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


Jno. T. & Geo. U. Walker for Appellant. 


The judgment must be reversed on the familiar principles 
that the plaintiff must recover on the strength of his own 
title. 

The defendant was in possession. The plaintiff sued him 
and introduced two deeds from different grantors to the 
plaintiff. The descriptions in these deeds it is presumed 
(we never cared to ascertain) embraces the locus in guo; but 
what right or interest either of these grantors had to convey 
nowhere appears. 

Begging the pardon of the court for citing to it any au- 
thority in so plain a case, we refer to Doe ex dem. Magruder 
and Logan vs. Rve, 13 Fla., 602; Hartly vs. Ferrell, 9 Fla., 
374; Jones vs. Lofton, 16 Ib., 139. 

The appellant asked the court to charge “ if the jury be- 
lieve the evidence they will find for the defendant.” We 
call the attention of this court to that charge because there 
seems to be a very general impression that such a charge 
would be, in any case, one like this for instance, where 
there is no conflict in the testimony—a violation of the pro- 
visions of chapter 2096, McClellan’s Digest, 338, $34. 

But manitestly such a charge in a case where there is no 
dispute as to the facts, is “ only upon the law of the case.” 
There is no fact to be found by the jury. If they believe 
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the undisputed evidence the /aw is for one side or the other, 
and we submit that it is the duty of the court, where prop- 
erly requested, to say for which. Bevan vs. U. S., 18 
Wall., 56; Hendricks vs. Lindsay, 93 U.8., 108. 


C. P. & J. C. Cooper for Appellees. 


This is an appeal from the Circuit Court for Duval 
county. 

This case was an action of ejectment brought by Amos 
Holmes, plaintiff in court below, to recover certain premi- 
ses from Louis Dubois, defendant below. 

On the trial in the Cireuit Court, Holmes, plaintiff below, 
established the J/egal title in himself by introducing two 
deeds to him of the premises in controversy, one from J. 
J. Daniel and one trom Thomas Coskery, and duly proving 
their execution. The defendant below had by his plea of 
“ not guilty” admitted pussession of the larger part of the 
premises so that it did not devolve on plaintiff below to 
prove that fact. 

The defendant in the Cireuit Court put in no testimony 
of any kind to support his issue of title. On this condi- 
tion of the case, the court charged the jury, that if they 
found from the evidence that plaintiff had shown title by 
deeds, duly executed and proven, to himself of the premises in 
question, and defendant had shown no title, plaintiff was 
entitled to recover. 

On this charge and refusal to give defendant’s charges, 
the jury found for plaintiff below, and defendant, Louis 
Dubois, took his appeal and brings this. cause here. 

The matter raised by this appeal for this court to decide 
is what is necessary in Florida to be proven to recover in 
ejectment, or to put defendant to proof of his title. We 
contend that when the plaintiff in ejectment has proven a 
legal title in himself to the premises involved, such plaintiff 
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or his ancestors or grantors are presumed to have been pos- 
sessed thereof within seven years, and the occupation of de- 
fendant not showing any title is deemed to be in subordi- 
nation to the legal title, to wit: of plaintiff. This is the 
statute of the State of Florida as we understand it, and no 
matter what may be the rule as to proof title elsewhere es- 
tablishing a /egal title is sufficient in this State. We ask 
this court’s careful consideration of our statute on this 
point. See McC. Dig., p. 731, sec. 4. 

The language of section and explanatory note on margin 
is plain, “possession is presumed from legal title.” Defend- 
ant below insisted there and insists here, that plaintiff must 
prove more than legal title, to wit: right of entry, by 
showing plaintifi’s or his grantor’s former possession. We 
contend under this statute our former possession and conse- 
quent right of entry is presamed when we prove legal title, 
unless defendant proves the contrary. The clear intention 
of this statute is to put defendant to showing under what 
claim he holds as against the legal title. 

This statute was passed subsequent to the case of Doe 
ex dem. Magruder vs. Roe, &c., 13th Florida, 607. That is 
the only case in this State touching this subject in question, 
and there this court only decides in effect that right of pos- 
session does not so absolutely follow legal title as to preclude 
defendant from showing his title and right of possession 
which the court below did in that case. In this case at 
bar defendant did not undertake to show anything. But 
us we have said, the statute above referred to, passed in 
February 27, A. D. 1872, chapter 1869, settles this point. 

It has been decided in many cases that title and seisin 
are always considered to be united until disseisin is shown, 
and a conveyance is not presumed in favor of a defendant 
to defeat the claim of a party showing good paper title un- 
less defendant shows some rightful claim to his possession. See 
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3 Wendell, 149; 8 East’s Rep., 263 ; 2 Wend., 14, 35 and 
88; 11 East, 372; Angel’s Limitations, secs. 384, 385; 7 
Wheat., 59, and other cases cited to these sections. 

In cases of these State lands, acquired of the Trustees of 
Internal Improvement Fund, as plaintiff's deeds recite his 
are, it is decided in many States from the nature of the lands 
the courts consider possession as following ownership. 14 
Johns., N. Y., 405 ; Ibid, 262. 

And in South Carolina a statute similar to ours, that pos- 
session is deemed to be in him who has legal title, is ex- 
plained and upheld. 2 Bailey Rep.,i01. 

We think an examination into the history of the action 
of ejectment shows, that first it was an action for damages 
by tenant in possession for trespass, then right of possession 
was attached, then by legal fiction parties contested title 
through fictitious lessees and evictions; now in our State all 
the English fiction,as to entry and ouster, in order to test title 
in ejectment, having been abolished, it seems to us unneces- 
sary in the first instance for plaintiff to show any former 
entry or possession in their grantor, if defendant can show 
that plaintifi’s grantor was not in possession when plain- 
tif’s deed was made, then that would defeat plaintiff's title; 
but in this State ejectment settles title and former entry or 
showing of possession is unnecessary in first instance by 
plaintiff. 


Tue Curer-Justice delivered the opinion of the court. 


Ejectment brought by Holmes against appellant for two 
parcels of land in Duval county. Plea, not guilty. 

Plaintiff introduced in evidence a deed to himself execu- 
ted by Thomas Coskery in 1879, and a deed by J. J. Dan- 
iel to plaintiff in 1881, conveying the respective parcels. 
These deeds comprised the whole evidence. 

The court charged the jury that if it found that Coskery 
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and Daniel conveyed by deeds duly executed the land sued 
for and that defendant has shown no legal title or right of 
possession their verdict should be for the plaintiff. De- 
fendant excepted. 

Defendant’s counsel asked the court to instruct the jury 
that unless they find from the testimony some other source 
of title or right of possession than is afforded by the deeds 
of Coskery and of Daniel they should find for defendant. 
The court refused so to charge and exception was taken. 

Verdict for plaintiff and judgment thereon from which 
defendant appealed. 

It is incumbent on the plaintiff in ejectment to prove 
proper conveyances from a party having the title. If the 
conveyance is from a party in peaceable possession claiming 
title at the time it was executed, that is sufficient for that 
is prima facie evidence of title. Tyler on Ejectment, 541. 
The production of a deed of conveyance, upon the trial of 
an action of ejectment, will not entitle a plaintiff to a ver- 
dict when the title is in dispute. Nor will such evidence 
put the adverse party upon his defence. He must show in 
addition, either that his grantor and those under whom he 
claims had the title or the possession claiming title. Dom- 
iny vs. Miller, 33 Barbour, 386; Stevens vs. Hauser, 39 N. 
Y., 302. In the absence of a regular documentary title 
there should have been introduced at least presumptive evi- 
dence by showing some possession, or other fact such as is 
allowed by the common law to make out a prima facie case 
of ownership. The giving of a deed is no evidence of title 
in the grantor. Smith vs. Lawrence, 12 Mich., 431. 

This is believed to be the rule everywhere except in Mas- 
sachusetts. Artemas Ward vs. Fuller, 15 Pick., 185 ; Hig- 
bee vs. Rice, 5.Mass., 352. But there the rule is founded 
upon the phraseology of the statute. 

Here we have no evidence that plaintifi’s grantor ever 
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had title or possession. It is not a case of vacant or unoc- 
cupied land for the defendant is in possession, and the plain- 
tiff must show a superior right in himself or his grantors. 

It is claimed here that Coskery and Daniel have a title 
because they have executedadeed. Plaintiff claims under 
their title but no possession in them is shown. 

The judgment is reversed and the court below will set 
aside the verdict and grant a new trial. 





Eppre Smita, (ALIAS Eppre Cox,) PLAINTIFF IN ERRor, vs. 
Tue State of Fiortpa, DEFENDANT IN ERROR. 


} 1. The Laws of the State and the rules governing the Circuit Courts 

of the State provide the manner and time of making up and fil- 
ing a bill of exceptions, so that it becomes a part of the record 
brought up by writ of error. 

2. Unless the law and the rules governing the court are complied 
with, the bill of exceptions is a nullity and cannot be considered 
in this court. 


Writ of Error to the Circuit Court for Leon county. 





The tacts of the case are stated in the opinion. 


John S. Beard for Plaintiff in Error. 
The Attorney-General for the State. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court. 


At the December term of the Circuit Court held in and 
for the county of Leon, in the year 1883, the plaintiff in 
error, Eddie Smith, alias Eddie Cox, was indicted for the 
crime of murder. Having plead not guilty, he was tried 
at the same term of the court and found guilty. Counsel 
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for prisoner made a motion for a new trial, which motion 
was refused by the court, as appears by the minutes of the 
court in the record. Counsel for defendant subsequently 
procured a writ of error to this court. What is called a 
bill of exceptions is embodied in the record dated the tenth 
day of January, 1884, the court having adjourned sine die 
on the 24th day of December, 1883, and no order extending 
the time having been asked for or made. The certificate 
of the judge holding the court is in the following language: 
“ The court does now sign and seal the foregoing as the bill 
of exceptions in said cause on this 10th January, 1884, 
when it is first presented, but cannot sign it as of the day 
when it should have been presented, to wit: on the 24th 
day of December, 1883, when the court adjourned sine die, 
because no application was made to th: court before its 
final adjournment for any time to perfect an appeal or to 
prepare a bill ot exceptions. 

“ Signed and sealed this January 10, 1884. 

[Seal] “PD. S. Waker, Judge.” 

In the record there is no exception taken to any ruling 
of the court, signed by the Judge, which of itself would 
make a bill of exceptions. 

The statute of this State in respect to the duty of the 
Judges of the Circuit Court in the matter of granting bills 
of exceptions, is as follows: “It shall be the duty of the 
Judges of the Circuit Courts of this State, upon the trial 
of any person or persons charged with crime or a misde- 
meanor in said court, to sign and seal, upon request, any 
bill of exceptions taken during the progress of the cause 
and tendered to the court, Provided,” &c. 

The ninety-seventh rule of Circuit Court Rules, provides 
as follows: 

“The bill of exceptions shall be made up and signed dur- 
ing the term of the court, at which the verdict is rendered 





















a 














JUNE TERM, 1884. 841 

















or trial had, unless by special order further time is allowed. 
In case such special order is made, it shall be entered in 
the minutes, and in making up the bill of exceptions the 
fact that such an order was made shall be mentioned there- 
in, or shall otherwise appear in the record.” 

In this case no bill of exceptions “ was taken during the 
progress of the cause,” as provided by statute, nor was any 
order made under the rule by which “ further time is al- 
lowed.” There is no exception properly taken in the re- 
cord aside from the bill of exceptions, and there is no bill of 
exceptions as known to the law. 

In the case of Price & Wife vs. Sanchez, 8 Fla., 136, this 
court decides that it would not reverse a case when the facts 
are not presented by a bill of exceptions, and this rule has 
been adhered to by this court continuously. Broward vs. 
State, 9 Fla., 422; Barden vs. L’Engle, 13 Fla., 571, 602; 
Potsdamer vs. State, 17 Fla., 895. 

The judgment must be affirmed. 





HILLIARD WHITEHEAD, PLAINTIFF IN Error, vs. THE 
State oF FLorIDA, DEFENDANT IN ERROR. 


1. In the trial of an indictment for larceny it is always necessary to 
prove the value of the property alleged to have been stolen, in 
order to determine the grade of the offence and the penalty to be 
imposed. 

2. When the bill of exceptions in such a case embraces the testimony 
and does not show the value of the property so charged to have 
been stolen, and this court cannot see that the proper verdict has 
been found, the court will award a new trial. 


Writ of Error to the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion. 
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J. D. Thompson for Plaintiff in Error. 
The Attorney-General for the State. 


Mr. JustIcE VANVALKENBURGH delivered the opinion 
of the Court. 


In May, A. D. 1874, the grand jury of the county of 


Jackson indicted Hilliard Whitehead for larceny. 
He was tried at the May Circuit in the year 1883, the jury 
finding him guilty. Counsel for the defendant moved, in 
the first instance, to quash the indictment, which motion 
was denied by the court. They then moved for a new trial, 
which motion was also denied. 

A writ of error was then procured and the cause brought 
to this court. The court sentenced the prisoner to pay a 
fine of two hundred dollars and the costs of the suit. 

The statutes of the State provide that “ whoever is con- 
victed of stealing property not exceeding in value twenty 
dollars shall be gallty of a misdemeanor, and on conviction 
thereof shall be sentenced to pay a fine of not more than 
one hundred dollars,or to be imprisoned in the county jail,” 
&e. McC. Dig., 388, §1. 

In case of larceny, when the value of the property does 
not exceed one hundred dollars, the penalty is “by impris- 
onment in the State penitentiary or county jail not exceed- 
ing one year, or by a fine not exceeding three hundred dol- 
lars.” “If the property stolen exceeds the value of one 
hundred dollars,” the penalty is by “ imprisonment in the 
State penitentiary not exceeding five years, or by a fine not 
exceeding one thousand dollars and imprisonment in the 
county jail not exceeding one year.” McC. Dig., 360, 317. 
The indictment alleges that the defendant “ did steal, take 


‘ and carry away fifteen pairs of shoes of the value of thirty 


dollars ; two pairs of fine boots of the value of sixteen dol- 
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lars; one piece of dress goods of the value of fifteen dol- 
lars; one suit of clothes of the value of twenty dollars.” 

The bill of exceptions signed and sealed brings up the 
evidence taken on the trial, and we look in vain in that 
evidence for any proof of the value of the goods so alleged 
to have been stolen, or any part or parcel of them. It is 
impossible to see how the jury determined that the value 
was greater than to constitute a misdemeanor. 

The value of the goods so taken must appear in the evi- 
dence in order to determine the grade of the offence and 
the penalty to be imposed. 

Judgment reversed and new trial ordered. 





W. L. Wirticu, PLarntirr in Error, vs. Tue First Na- 
TIONAL BANK OF PENSACOLA, DEFENDANT IN ERROR. 


1. Due notice of the non-payment of a common bank check may be 
necessary for the protection of the holder, but a protest by a no- 
tary is not so; such protest will not charge the drawer with the 
fees of the notary. 

2. W. drew his check on the M. bank where he had ample funds, in 
favor of the F. N. B., which being presented for payment at 11 
o’clock was not paid, but M. bank informed payee it was good 
and would be paid at close of banking hours, which was the cus- 
tomary time for exchange of checks between them, whereupon 
payee at once caused the check to be protested by a Notary Pub- 
lic for non-payment. W. now sues payee for injury to his fi- 
nancial credit and reputation by unnecessarily causing the check 
to be protested. Held, on demurrer, that though protest was 
unnecessary, it was not a wrong to the drawer from which dam- 


age is presumed. 


Writ of Error to the Cireuit Court for Escambia county. 


The facts of the case are stated in the opinion. 
54 
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Wm. A. Blount for Plaintiff in Error. 


The demurrer should have been overruled. 

The check which was protested was a local check and 
was not protestable. Byles on Bills, 26, 474. 

If it was not protestable, the defendant had no right to 
protest it. The act itself was necessarily injurious. Be- 
sides, plaintiff alleges special damage. 

The doing of any act which one has no right to do 
and which results in damage to his neighbor, gives that 
neighbor a cause of action. The absence of right in the 
doer is always accompanied with a corresponding presence 
of right in the one to whom the act is done not to have it 
done. The right of the latter to the absence of action by 
the former is a legal right which is invaded by the act, and 
the invasion gives a right of acfion. 

The right of protest is an outgrowth of the commercial 
law, and as such only, at first, applied to foreign bills of 
exchange. It was not intended as a punishment to the 
drawer or endorser for failure to accept or pay, but asa 
protection to the holder of the bill, by furnishing an inter- 
nationally accepted means of proof of the notice, which 
the law required. 

Subsequently the right was extended to inland bills of 
exchange, payable after date, and to promissory notes. 

The court will take notice that the exercise of the right 
in the commercial world is always of great injury to the 
person whose paper is protested. It is prima facie an im- 
putation of insolvency —a prima facie which cannot be 
remeved, because it is impossible to bring an explanation 
of peculiar circumstances in any given case to all those 
who have heard of the protest. 

Every man has a right to a reputation o! solvency until 
he himself destroys it, and no other by an act unnecessary 
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to his own protection has a right to invade the sanctity of 
that reputation. 

Here there was no requirement by the commercial law 
that protest should be made and in the absence of such re- 
quirement it was the right of the plaintiff not to have it 
made. No right being created by the common or commer- 
cial or statute law, and the act being injurious to another, 
the common law visits the action with the penalty of dam- 
ages to that other. 

The second count was stronger than the fourth and the 
demurrer to it should a fortiori have been overruled. 

According to the facts presented by it the protest of this 
check was not only not allowed or necessary by the general 
law, but it was in violation of the custom of the banks of 
Pensacola set up in the court. 

Usages like this are good. Renner vs. Bk. Columbia, 9 
Wheat., Bk. Utica vs. Smith, 18 John., 230; Bk. Wash- 
ington vs. Triplett, 1 Peters; Mills vs. Bk. U. §8., 11 
Wheat.,13 N. Y., 290; 70 Penn. St.,476; 4 Cal., 35; 4 B. 
& A., 752; Morse on Banks, 393; Wiseman vs. Chiapella, 
23 How., U.S., 368. 

But even if allowable it was unnecessary. 

The check had no endorsers and the protest could serve 
the purpose of holding no one who would not be held with- 
out it. 

Being unnecessary and being injurious to plaintiff, he 
hasa right of action. 

The maxim sie utere, ete., applies as well to the ex- 
ercise of a right as to the use of tangible property, and 
the exercise which in one case may be with perfect impu- 
nity in another becomes actionable because injurious to 
one’s neighbor. 

See upon the right of action Cooley on Torts, §60; 1 Ad- 
dison on Torts, 4 and 6 notes; 1 Smith’s Leading Cases, | 
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478, 487; Ashby vs. White, 1 Smith L. C., 455; Chap- 
man vs. Pickersgill, 2 Wil., 145; Broom’s Commentaries, 
p. 660; Pasley vs. Freeman, 3 L. R., 63. 


John A. Henderson for Defendant ir Error. 
Tue Cuter-Justice delivered the opinion of the court. 


The declaration in this case in one count alleges that the 
bank received for collection a draft on the plaintiff, Wit- 
tich, residing at Pensacola, who gave the bank his check on 
the Merchants’ Bank of Pensacola, where he had ample 
funds. On the same day before noon defendant presented 
the check at the Merchants’ Bank for payment. The Mer- 
chants’ Bank told defendant that the check was good and 
would be paid at half-past one o’clock, the usual hour for 
exchanging checks between banks, which was according to 
the established custom of the banks at Pensacola. Defend- 
ant, without further demand on the Merchants’ Bank, 
caused the check to be immediately “ protested by a public 
notary, whereby the credit of the plaintiff and his reputa- 
tion for solvency sustained great injury, to his damage 
$25,000.” 

In another count it was alleged generally that defendant 
received from plaintiff, residing and doing business at Pen- 
sacola, his check on the Merchants’ Bank of Pensacola, 
which had ample funds of plaintiff to pay the check, and 
upon defendant presenting the same to the Merchants’ Bank 
it was not paid, whereupon defendant caused the check to 
be protested by a public notary, whereby the credit and 
reputation of plaintiff were greatly injured. 

Defendant demurred on the ground that the declaration 
did not show a cause of action. The demurrer was sus- 
tained and judgment rendered for defendant. 

The only question is whether, under the circumstances, 
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defendant is liable in this suit for causing plaintiff’s check 
to be protested for non-payment. 

It has been held that a refusal by a banker to honor his 
customer’s check, if he has sufficient funds in his hands to 
pay it, is actionable. Marzetti vs. Williams, 1 B. & Ad., 
415; Rolin vs. Steward, 14 Com. B., 78 Eng. C. L. Rep., 
595; Addison on Torts, (D. & B. Ed.,) 11. 

But this is not the ground of the present action. The 
genera] rule in this country is, that the holder, in order to 
charge the drawer in case of a dishonor, is bound to present 
the check for payment withina reasonable time and to give 
notice of the dishonor to the drawer within a like reason- 
able time; otherwise the delay is at his own peril. This 
is where the drawer has funds in the bank when his check 
is drawn. Story on Prom. Notes, $493, 6th Ed., and Notes. 
But, though in such cases notice of demand and refusal to 
pay is necessary for absolute protection, it is not necessary 
to protest a check, as it would be in the case of a foreign 
bill. Morrison vs. Bailey, 5 Ohio St.,.13; Pollard vs, 
Bowen, 57 Ind., 234; Griffin vs. Kemp, 46 Ind., 172; Jones 
vs. Heilinger, 36 Wis., 149. 

A failure to give notice, however, will not discharge the 
drawer from liability unless he has suffered by the omis- 
sion, and then only to the extent of the damage sustained. 
Story on Prom. Notes, $492. 

It was, therefore, proper on the part of the defendant, the 
check not being paid on presentation, for his own protec- 
tection to give notice to the drawer of non-payment. De- 
fendant received the check on account of a claim in its hands 
for collection, and for that reason exercised proper caution. 
Though it may have been the custom among the banks of 
Pensacola to “ exchange checks” at the close of the day’s 
business, and plaintiff may have had funds in bank at the 
time of presentment to meet his check, the defendant could 
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not know that the money would be there at a later period. 
Although the bank upon which the check was drawn had 
funds of plaintiff and ought to have paid the check on pre- 
sentation, aud may be liable for not paying it, the defend- 
ant does not appear to be responsible for the non-payment. 
He was clearly pursuing his right in giving notice to the 
plaintiff aud could be held for any injury to plaintiff’s 
eredit and reputation growing out of the matter by giving 
the notice ot non-payment. 

While a “ protest” is unnecessary in case of the non-pay- 
ment of inland bills and checks of this description, that is, 
the employment of a notary to give the notice and make a 
written certificate of the fac’s of presentation, non-payment 
and notice under his notarial seal, yet,as the holder had a 
perfect right for his own protection to give the notice, we 
think he had an equal right to employ another to give the 
notice for him, and we discover no good reason why, for his 
own purposes, he may not employ the notary to certify to 
the tact. In the case of paper not requiring protest the 
notary’s charges are of course not to be paid by the 
drawer. 

“Tn a very frequent and importatit use relating to bills 
of exchange, protest, in legal strictness, means the formal 
declaration drawn up and signed by the notary, that he 
presented the bill for acceptance or for payment and that it 
was refused. In this sense it does not apply to inland bills 
or promissory notes, for as to these no presentment by no- 
tary, acting officially, is by the general mercantile law ne- 
cessary. Any one may make the demand; though under 
statutes allowing the notary’s certificate to be read in evi- 
dence of demand and refusal, the employment of one is 
usual and convenient.” “ Protest” is popularly understood 
to embrace all the steps necessary to charge those who may 
be liable, as well as mere presentment and official declara- 
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tion of dishonor. Abbott’s L. Dict., tit. Protest; 47 N. 
Y., 570; 2 Ohio State, 345. 

Although a protest of plaintiff’s check may have been 
unnecessary, it cannot be inferred that any injury was suf- 
fered by the plaintiff in consequence of it, and there is no 
allegation of special damage sustained by means of any 
wrongful, malicious or wilful conduct of the defendant in 
the matter. The unnecessary act of protesting the check 
is not necessarily a wrongful act. “Ifa man sustains dam- 
age by the wrongful act of another he jis entitled to a rem- 
edy; but to give him that title two things must occur: 
damage to himself and a wrong committed by the other 
party.” Rex vs. Com’rs of Sewers, 8 B. & C., 855; 1 Ad- 
dison on Torts, 2. 

The judgment must be affirmed. 








Patrick CroLLy, APPELLANT, vs. HENRy CLARK AND Sa- 
RAH ALsop, APPELLEES. 


1. A last will and testament devising lands, executed in New York, hav- 
ing only two attesting witnesses, is of no effect in this State. As 
to real property in this State the estate of the deceased in such 
case is intestate. 

2. Under the act of 1872 defining the interest the wife shall take in her 
husband’s property, if the husband dies out of this State intes- 
tate, without children, the widow is the sole heir at law, 


Appea! from the Cireuit Court for Duval county. 


Henry Clark and Sarah Alsop, the appellees, filed a bill 
against Patrick Crolly, the appellant, alleging Clark to be 
the surviving partner of a partnership, which was com- 
posed of himself and William Alsop, deceased, and did 
business at Jacksonville, Florida, under the firm name of 











850 SUPREME COURT. 








Crolly v. Clark and Alsop—Statement of Case. 











Alsop & Clark, and that Sarah is the widow of said Wil- 
liam, and that William died April 2d, 1883, in the City of 
New York, at his residence there; and that complainants 
in March, 1884, agreed in writing with Crolly to sell to 
him for $3,000 a certain lot of land located in the City of 
Jacksonville, Duval county, State of Florida, they coven- 
anting for themselves, their heirs and executors to make to 
Crolly a good and sufficient deed, with the usual covenants 
of warranty, conveying all the right, title, interest and es- 
tate which complainants “have, and which William Al- 
sop had at the time of his death in and to the tract of land 
therein described on the payment” of said sum “as the 
price thereof,” the said Crolly covenanting in said agree- 
ment to pay said sum on or before the first day of May on 
delivery to him by complainants of such deed ; that on and 
before May 1st, 1884, complainants, in compliance with the 
covenants of said agreement, did offer to deliver to said 
Crolly a deed of the premises in the usual form of deeds ot 
general warranty, signed by said Henry Clark and the said 
Sarah Alsop in her individual right as widow and sole heir 
at law of said William, and demanded payment of said sum, 
which deed complainants have “ready to be produced as 
this court may direct;” Crolly declined to receive the 
deed as not being in compliance with the covenants 
of the said agreement, and refused to pay the price, and 
still refuses to accept the deed or pay the price. That said 
Clark resided in Jacksonville, and was and is a citizen of 
Florida, and William Alsop resided in the City of New 
York, and was at the time of his death a citizen of the 
State of New York, and at the time of his death the title 
to said land was vested in the said William Alsop and Henry 
Clark who were partners as aforesaid; that Alsop left no 
children nor living heirs, and also left a will “ signed and 
sealed by him in the presence of two witnesses in confor- 
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mity to the law of the State of New York” which “has 
been duly admitted to probate in said State.” The will de- 
vises (with other properties) to said Sarah, the widow, “for 
the ferm of her natural life” the testator’s share “ in the mill 
and lands in Jacksonville, Duval county, State of Florida, 
she to enjoy the income arising trom said properties dur- 
ing the term of and for her natural life.” The remainder in 
fee therein is devised to other persons, and the widow and 
two other citizens of New York are named as executors. 

The defendant (says the bill) “* sometimes pretends ”: 

“First. That the will of William Alsop, being good and 
valid under the laws of tlfe State of New York, where said 
will was made and probated, to pass real estate, is good and 
valid as a devise of lands in Florida. 

“Second. That if said will dves not operate asa devise of 
said land, that the complainant, Sarah Alsop, is not the 
sole heir at law ot her deceased husband as she claims to be, 
the said William Alsop not having died in this State, but 
that she has only a dower interest, or at her election a 
child’s part, or one-half of her husband’s interest therein. 

“Third. That the said deed, as tendered, does not convey 
all the right, title, interest and estate which the said Wil- 
liam Alsop had in said lands at the time of his death, and 
is not therefore in compliance with the terms of said con- 
tract. 

“While your orators aver and charge that the said will, 
having but two witnesses, is not operative as a devise of 
lands in the State of Florida; that William Alsop having 
died without children, his widow is his sole heir at law, as 
to all Jands in this State; that one-half undivided interest 
of the said William Alsop, in and to the lands described 
in said agreement, vests by descent in his widow, your ora- 
trix, Sarah Alsop ; that the said Sarah Alsop has full right, 
power and authority in law to sell and to convey all the 
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right, title, interest and estate in said lands which said 
William Alsop at the time of his death had in and to the 
same ; and that the deed tendered by your orators to the 
defendant to which reference has been made conveys, or 
when delivered to the defendant will convey all the right, 
title, interest and estate which the said William Alsop at 
the time of his death had in the said lands as well as the 
estate and interest of your orators, Henry Clark and Sarah 
Alsop, therein. 

“Complainants submit to the court that they are willing 
and prepared, and hereby offer on payment by the defend- 
ant of the said sum of three thousand dollars to deliver to 
the said defendant a deed in form as aforesaid conveying, 
_ as your orators insist, all the right, title, interest and estate 
which they have, and which the said William Alsop had 
at the time of his death in and to the tract of land here- 
tofore described.” 

The prayer of the bill is for a decree that the will of 
William Alsop is nat eperative as a devise of lands in the 
State of Florida, and that the lands in said State, of which 
he died seised and possessed, including that involved in this 
suit, “did pass by descent” to Sarah, as widow and sole 
heir at law of said William, and that the said deed is a 
‘sufficient compliance with the said contract, and for spe- 
cific performance, Xe. 

Crolly demurred to the bill, on the ground that it 
did not state a case entitling complainants to relief in a 
court of equity. 

The demurrer was overruled by Judge Baker of the 4th 
Circuit and Crolly appealed. 


J. M. Baris for Appellant. 


It is not denied that a will with two witnesses executed 


in New York is effectual to pass real estate there. The 
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will in question was executed in New York, in compliance 
with the laws of the State of New York, by a citizen of 
New York who died in New York. , 

Did it not pass the real estate of the testator which was 
situated in Florida? 

2d. As to the proper construction of the act of February 
27, 1872, chapter 1878: The first section, it seems to us, 
clearly limits its application to cases where a man dies in 
this State. To deny this is to force into the minds of the 
legislators something not by them expressed, and only by 
us guessed at or, perhaps, thought by us to be more reason- 
able. 

The second section either limits its operation to cases 
where the death occurs in this State, as does the first sec- 
tion, and is intended to avply to cases where no election is 
made by the wife, as is now provided for in the first sec- 
tion ; or, (second,) applying to all cases no matter where the 
death occurs makes the rule different where the death oe- 
curs in this State from that where death occurs abroad ; 
or else, (third,) applying in all cases takes from the wife 
the right of election granted by the first section. 

We think that the first suggestion, to wit: that the sec- 
ond section limits its operation to cases where the death oc- 
curs in this State, as does the first section, and is intended 
to apply to cases where no election is made by the wife, as 
provided for in the first section, is the only one which will 
permit the two sections fo harmonize, and is the most rea- 
sonable construction to be given it. 

Does not the first section control and limit the operation 
of the second and confine the benefits conferred to the wife 
of a man dying intestate in the State of Florida as does 
the first section ? 


Fleming ¢ Daniel for Appellees. 








SUPREME COURT. 














Crolly v. Clark and Alsop—Argument of Counsel. 











The questions involved in this case come up on the de- 
murrer to the bill filed for specific performance in the court 
below. 

The points to be decided are: 

1st. Whether a will executed in the State of New York 
in the presence of two witnesses, which in that State is 
good and valid to pass real estate, is effectual as a devise of 
lands in the State of Florida. 

2d. Whether the widow of a man who dies intestate out 
ot the State of Florida and without children is the sole 
heir at law of her deceased husband, or whether the provi- 
sion in section two of the law of February 27th, 1872, chap- 
ter 1878, enures only to the benefit of widows whose hus- 
bands died in the State of Florida. 

As to the first point, the statement of the law of the 
subject establishes it. 

The statute now of force on the subject of last wills and 
testaments was enacted by the Legislature on the 20th day 
of November, A. D. 1828. 

The Ist section of that act provides among other things 
that every person of the age of twenty-one years being of 
sound mind shall have power by last will and testament in 
writing to devise and dispose of his or her lands, provided 
that such will be attested and subscribed in the presence of 
the said testator or testatrix by three or more witnesses, or 
else it sl:all be utterly void and of none effect. McClellan’s 
Dig., sec. 1, p. 985. . 

There has been no statute passed since this law was en- 
acted doing away with the imperative requirement of at 
least “‘three witnesses.” 

The law of the place where the land is situate governs in 
the matter of the forms and solemnities requisite to give 
effect to a will designed to operate upon the same. 3d 
Washburn on Real Property, 3d Edition, p. 430. . 
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We have no law giving effect to a devise of lands if 
made according to the law of the place where the will is 
made, as is the case in Massachusetts and some other 
States. 

The statute of February 24th, 1873, chapter 1939, en- 
titled “An act providing for the acknowledgment of deeds 
and other conveyances of lands,” providing that deeds to 
lands in this State executed in another State may be exe- 
cuted according to the laws of such other States, applies 
only to deeds; and it is presumed that that provision of 
section 1 of said law would be pronounced unconstitu- 
tional for the same reason that section 5 of the same law 
has been so pronounced by this court in Carr vs. Thomas, 
18 Fla., 736. 

The second point, as we have above intimated, involves 
the construction of section 2 of the act of February 27th, 
1872, chapter 1878 of the Laws of Florida, found in Me- 
Clellan’s Digest, p. 476, where both sections of the act are 
put together in what is marked as section 5, on p. 476. 
We contend that the second section of the act should be so 
construed as to embrace all cases, whether the man die in 
this State or not. 

The title of the act is general, being “ An act defining 
the interest the wife shall take in the husband’s property.” 
The Constitution of Florida provides that the subject of 
each act shall be briefly expressed in the title. There being 
no limitation in the title the presumptions are that the 
Legislature did not intend to limit the law as enacted to 
the property of a man dying in this State intestate. 

The first section of the act, it is true, reads: “If a man 
die in this State intestate, &c.,” the wife shall take the 
whole estate or dower at her election, and if the Legisla- 
ture had stopped here the courts would in all probability 
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confine the operation of the law to cases where the intes- 
tate died in this State. 

The second section, however, has no such limitation but 
provides in general terms that where the husband dies in- 
testate without children the wife shall be sole heir at law. 
It will be noted that there are larger privileges granted to 
the wife under the first section than under the second. By 
the first section the wife at her election may either take the 
whole estate (subject, of course, to the debts of her intestate 
husband) or duwer (discharged, as is the law in our State, 
from her husband’s debts). 

The second section makes the wife the sole heir at law 
without any election of dower. 

If it were intended by the Legislature to restrict the op- 
eration of the second section to estates where the intestate 
dies in this State without children, &c., it would be a mere 
repetition if not a contradiction of the first which makes 
the wife the sole heir at law of her intestate husband but 
gives her the election of dower. The second section makes 
the wife no more the sole heir at law than does the first, 
while the first section gives her the right to elect dower, 
which, if the second section is intended to be applied to the 
same class of cases, is not given to her by the last section. 

The courts will so construe the two sections as to make 
them both operative and give meaning and effect to both, 
if such a construction can be put upon the statute. 

Now assuming that the first section is limited to cases 
where a man dies in this State, &c., the wife has the privi- 
lege of taking the whole estate or dower at her election, 
while the second section being without limitation as to 
whether the man die in this State or not makes the wife 
a sole heir at law without the privilege of electing her 
dower. 

This construction of the second section is fully within 
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the subject of the act as expressed in the title and we think 
harmonizes the two sections of the act and gives meaning 
and purpose to both. 

An established rule of interpretation in considering a 
statute is, “that one part of a statute must be so construed 
by another that the whole, if possible, may stand.” Pot- 
ter’s Dwarris on Statutes, p. 139. 


Tue Curer-Justice delivered the opinion of the court. 


Two questions are presented by the appeal in this case: 

I. Whether a last will and testament executed out of this 
State, to wit: in the State of New York, only two wit- 
nesses attesting the execution thereof, is valid with respect 
to real estate in this State. 

II. What is the effect of the act of the Legislature ap- 
‘proved February 27, 1872, ch. 1878, in respect to the 
rights of the widow in the estate of her husband, he hav- 
ing died in another State, leaving no children, and, under 
the law of this State, intestate. 

1. By the law of this State every last will and testament 
disposing of lands shall be signed by the testator or by 
some person under his express direction, and shall be at- 
tested and subscribed in the presence of the testator “ by 
three or more witnesses, or else it shall be utterly void and 
of none effect.” Act November 20, 1828, §51; McC. Dig., 
986; Th. Dig., 192. 

Probate of wills granted in other States are admitted to 
record in this State with the same effect as to the disposi- 
tion of property as wills executed in this State; Provided, 
The said wills made out of the State of Florida shall have 
conformed to the laws thereof in the form and manner of 
their execution. Act November 20, 1828, sec. 59. 

These are the only acts of legislation bearing on the ques- 
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tion. A will to affect real property in this State, made out 
of the State, must conform to the laws of this State as to 
form and manner of its execution. It must be witnessed 
by three or more witnesses, subscribing their names thereto 

as attesting its execution, or it is “ utterly void and of none | 
effect.” A will, therefore, executed in presence of only two 
attesting witnesses is of no effect in this State, and a person 
dying without having executed a will in the manner re- 
quired by our law is,as to property in this State, intestate. 

2. The act of 1872 is “ An act defining the interest the 
wile shall take in her husband’s property.” The whole 
body of the act is as follows: 

“ Section 1. If a man dies in this State intestate, with- 
out children, who shall at the time of his death be possessed 
of real and personal property, or either, the wife shall take ’ 
the whole estate, or dower, at her election. 

“Sec. 2. Where the husband dies intestate without chil- 
dren the wile shall be sole heir at law.” 

The first section, in terms, refers to a husband’s dying in 
this State; the second refers to a husband’s dying in or out 
of this State. The sections are complete, each in itself, as 
though they were contained in separate acts. The object 
of the act is expressed in its title, to define “ the interest the 
wife shall take in her husband’s property,” not only where } 
he dies in this State, but in case of his death anywhere in- | 
testate and childless. 

Whether the second section making the wife the sole 
heir at law affects her right of dower as previously secured 
to her by the statute, in case she should prefer dower only, 
it is not necessary here to determine. 

With regard to the facts stated in the bill, the result is 
that as to the real estate of Mr. Alsop, it is an intestate es- 
tate under the laws of this State. He having died in New 
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York leaving real property in Florida, and without chil- 
dren, his widow is his sole heir at law. 

The decree overruling the demurrer to the bill is there- 
fore aftirmed. 








Tue STATE EX REL. Jonny H. Martin, Piarntirr, vs. THE 
County CoMMISSIONERS OF SUMTER County, RESPONDENTS. 


1. Registration of voters can only be made in the manner and at the 
time prescribed by the act of 1877, chapter 3021, to wit : between 
the first Monday of October anda period ten days before the 
holding of a general election in the same year, at which time the 
registration books are required to be closed. Registration at any 
other time or in any other manner is not a legal registration. 

2. The pendency of another proceeding by mandamus may be 
pleaded in abatement, where the parties and the matter are the 
same, the practice being assimilated to that in other civil suits. 


Appeal from the Circuit Court for Sumter county. 
The facts of the case are stated in the opinion. 
S. D. MeConnell and John A. Henderson for Relator. 
W. A. Hocker for Respondents. 
, Tue Cuter-Justice delivered the opinion of the court. 


Relator’s alternative writ says he presented to the Board 
of County Commissioners in June, 1884, his application in 
due form of law for a permit to sell intoxicating liquors in 
District No. 3, county of Sumter, that his petition was 
signed by a majority of the registered voters of the Dis- 
trict, and the Board has refused to give him the permit. 

Respondents return that the application was made to the 


Board in March, 1884, and not in June. That at the March 
59 
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meeting they refused to grant the permit, because relator 
had not obtained a majority of the duly registered voters 
of the District to sign his petition, for that at the close of 
the last period, in October, 1883, appointed by law for the 
registration of voters, the number of voters duly registered 
was 124, that since that time there have been illegally ad- 
ded to the registration the names of 67 persons, of which 
67 names 41 appear upon relator’s petition for a license, 
and it is submitted that, therefore, the names of a majority 
of the registered voters of the district do not appear upon 
the petition. 

Respondents further return that immediately after the 
refusal of the Board, in March last, to grant the permit, 
relator obtained from Judge King, Circuit Judge, an alter- 
native writ of mandamus, basing the same upon the same 
petition for a permit and the refusal ot the Board to grant 
it, which alternative writ commanded the Board to grant 
the permit or show cause. That this Board did make re- 
turn of cause, to wit: on the third Monday in March, 
which cause was as is herein above set forth. That there- 
upon relator demurred to said return, and the court over- 
ruled the demurrer, and said cause is still pending and un- 
determined in said Circuit Court. 

Relator replies that he made his application tor license 
in June, at the regular meeting of the Board, and the re- 
spondents refused the same. . 

And relator demurs to the residue of the return. 

The principal question brought up by the demurrer is, 
whether any entry of names on the registration lists kept 
by the Clerk of the Circuit Court, at any other time than 
that specially appointed by the act of 1877, chapter 3021, 
sections 1 and 2, to wit: between the first Monday in 
October and a day ten days previous to any general elec- 
tion, is a legal registration; and whether, therefore, the 
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names added to the registration list for District No. 3, in 
Sumter county, at any other time or in any other manner 
than as is provided in the said act, are registered voters. 

The answer to the question is in the negative. 

As to the pendency of another like proceeding based 
upon the same petition for a license, in another coyrt hav- 
ing jurisdiction to grant the relief herein prayed, the rule 
in other civil actions is applicable. High’s Ex. Rem., §21. 
The return in this respect sets up matter in abatement 
ot this suit. Two courts having equal jurisdiction ought 
not to be made use of at the same time to adjudicate the 
same matter for the same purposes. 

The demurrer is overruled with leave to plead over. 





E. W. Criark, APPELLANT, vs. H. Wistar Rvuee, Ap- 
PELLEE. 


1. Where a Circuit Judge, in pursuance of Sec. 7, Art. 6, of the Consti- 
tution, has been assigned to hold a term of court in a county in 
another Circuit, he becomes, pro hac vice, the Judge of the Circuit 
Court for that county during the continuance of that term ; and 
during that time the power of the resident Judge is superseded as 
to all causes pending in the Circuit Court in that county. 

2. The rules of the Circuit Court in equity require that when an in- 
junction, receiver or other special order before final decree is de- 
sired, it shall be specially asked for in the bill. Rule 25. 


Appeal from the Circuit Court for Leon county. 


Section 7 of Article 6 of the Constitution of Florida is as 
follows: 


Sec. 7. There shall be seven Circuit Judges appointed 
by the Governor and confirmed by the Senate, who shall 
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hold their office for eight years. The State shall be divided 
into seven Judicial Circuits, the limits of which are defined 
in this Constitution, and one Judge shall be assigned to 
each Circuit. Such Judge shall hold two terms of his court 
in each county within his Circuit each year, at such times 
and places as shall be prescribed by law. The Chief-Justice 
may, in his discretion, order a temporary exchange of Cir- 
cuits by the respective Judges, or any Judge to hold one or 
more terms in any other Circuit than that to which he is 
assigned. The Judge shall reside in the Circuit to which 
he is assigned. 


The other facts are stated in the opinion. 
John A. Henderson tor Appellant. 


Ist. “ One Judge shall be assigned to each Circuit.” The 
Chief-Justice may, in his discretion, assign or order any 
Judge to hold one or more terms in any other Circuit than 
that to which he is assigned. Const. 1868, section 7, art. 
6. The Judge of the Third Circuit, having been assigned 
regularly, to hold the term of the Cireuit Court for Leon 
county in the Second Circuit, became the Judge of the 
said court for Leon county, but not elsewhere, in the Se- 
cond Circuit,during the specified term, and no longer. 
Judge Vann had all the powers of the Circuit Court over 
this case, at the time of making the. order of March 26th 
by Judge Walker. Walker had none. Bear vs. Cohen, 
65 N. C.,511. 

2d. Receiver will not be granted before decree, unless a 
bill has been filed containing a specific prayer that a_ re- 
ceiver may be appointed. Dan. Ch. Plead. and Prac., (5th 
Ed.,) sec. 1734, and authorities cited. And only on evi- 
dence founded on the allegations of the bill. Ibid, see. 
1736 ; 1 Beavan, 301-6. 
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3d. The general rule is that a receiver cannot be ap- 
pointed without notice. Dan. Plead. and Prac., sec. 1735, 
and note 1. The exceptions are “ where irreparable injury 
would be sustained by delays,” or “ where the property 
would be likely to perish before the defendant could have 
notice and be heard.” Same note. And then always the 
particular circumstances, which render the summary pro- 
ceedings necessary, should be stated in the bill or petition 
upon which the application is grounded. Verplanck vs. 
Hor. Ins. Co., 2 Paige, 438; Swepson vs. Call & Baker, 13 
Fla., 337. 

4th. See 13 Fla., 337; Thompson vs. Maxwell, 14 Fla., 
773. 

5th. See Dan. Plead. and Prac., sec. 1740. 


Geo. W. Walker for Appellee. 


The first assignment of errors is that Judge Walker, at 
the time of granting an order appointing a receiver in this 
cause, had no jurisdiction for the reason that by order of 
the Chief-Justice another Judge, (Vann), was presiding 
over a term of court in Leon county, one of the connties 
included in the Second Judicial Circuit of this State, of 
which Judge Walker is the regularly constituted and ap- 
pointéd Judge. 

Judges shall hear and decide cases pending in equity 
whenever the same may be in a condition to be tried and 
determined, whether in vacation or term time of the courts, 
and all decrees so rendered in vacation shall have the same 
force and ellect as if rendered in term time. McC. Dig., 165. 

How are the Circuit Judges appointed ? 

There shall be seven Circuit Judges appointed by the Gov- 
ernor and confirmed by the Senate. Sec. 7, Art. 6, Const. 
1868. 

How are they removed from office ? 
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By impeachment. McC. Dig., sec. 1, p. 571. 

I can see no authority under either of the above authori- 
ties granting to the Chief-Justice the power to dispossess or 
remove a Circuit Judge from his office, but do see the power 
to place him in vacation during a term by appointing a 
Judge of another Circuit to hold that term, under section 
26, McC. Dig., p. 336. A Judge is considered in vacation 
when not presiding over a term. If, therefore, according 
to and by the express authority of our statute, the Chief- 
Justice orders, as in this case, the Judge of the Third Cir- 
cuit to preside over a term in the Second Circuit for cause, 
it places the Judge of the Second Circuit in vacation to 
which his judgeship necessarily follows, he not having been 
removed or dispossessed of his office as Judge, therefore, he 
still being Judge and in vacation, has he not the power to 
hear equity cases. It is not contended that Judge Vann 
had no jurisdiction, but that Judge Walker did have ju- 
risdiction; that their jurisdiction was concurrent and, 
therefore, it was elective as to the Judge before whom we 
wished to appear. We cite a case; while the decision is 
based on a statute, still the same general principle is in- 
volved. Cobin vs. Berry, 83 N. C., 27. 

As to concurrent jurisdictions. 79 N. C., Haywood vs. 
Haywood, 42; 69 N. C., p. 126. 

The second cause assigned as error is the failure of pray- 
ing specially in the bill for the appointment of a receiver. 
We insist that this is not necessary, but that upon bill filed 
for the purpose of closing partnership concerns the appoint- 
ment of a receiver is a matter of course. Martin vs. Van- 
Sharick, 4th Paige, 479; Innes vs. Lansing, 7th Paige, 583. 

And again, it is enough that it be plain that it is neces- 
sary to put an end to the concern. Kerr on Receivers, p. 
75 ; Dan. Ch. Plea. Pr., Perkin’s Ed., Vol. 3, p. 1974; 6th 
Fla., 142. 
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As to the third cause assigned as error, viz: Notice not 
having been given. The general rule is that an application 
for a writ of injunction or tor the appointment of a receiver 
must be upon notice to the opposing parties, yet if the act 
to be prohibited be such that delay would be productive of 
serious damage the writ will be granted or a receiver ap- 
pointed ex parte. The emergency must be judged of by the 
Chancellor in the exercise of a discreet judgment. 18 Fla., 
337; Rule 46 of Circuit Courts in Suits in Equity. , 

In this case there were two aftidavits as to the imminent 
danger of the property being seriously damaged filed with 
the clerk and presented to the Judge upon the application 
for the appointment. See on this point Dan. Ch. Pl. & Pr., 


_Perkin’s Ed., page 1976. 


As to the fourth assignment of errors, “that the receiver 
was appointed without bond being required of or executed 
by complainant,” a receiver is an officer of the court, there- 
tore when the court directs the property to be taken by a 
receiver it is supposed to be in the hands of the court, and 
it would seem a great hardship should the court compel 
complainant to give bond for the faithful performance of a 
duty of one of its own officers. 

Fifth assignment of errors is: “‘ That the receiver was 
not required to give bond.” 

The question whether or not bond shall be required of a 
receiver is a matter wholly within the discretion of the 
court and to be governed by the circumstances of each case. 
Dan. Ch. Pl. & Pr., Perkin’s Ed., page 1977 ; High on Re- 
ceivers, ch. 5. 

And of that chapter, especially $120: “In New York 
the obligation of a receiver to give adequate security for the 
faithful performance of his trust is regarded as being 
founded upon the general practice of courts ot equity, and 
it is held to be within the power of the court to dispense with se- 
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curity in cases where it is plainly unnecessary.” And §122: 
“ Where a receiver is appointed as a part of the final judg- 
ment or decree in the cause and for the purpose of carrying 
out and executing that decree the fact that the court has 
failed to require any bond of the receiver constitutes no 
ground for the reversing of the decree on errors, since the 
omission will be regarded as the fault of the defendant in 
not insisting upon a bond.” 


* . * a 
Tue Cuter-Justice delivered the opinion of the court. 


Rugg filed his bill in Leon county, Second Circuit, to 
dissolve a partnership between himseif and Clark in a cer- 
tain steamboat, and the sale thereof and distribution of the 
proceeds, and for general relief. The bill was filed March 
17th, 1884. On the same day the Spring Term of the Cir- 
cuit Court commenced, Judge Vann, of the Third Circuit, 
presiding in place of Judge Walker, of the Second Circuit, 
under the order of the Chief-Justice assigning Judge Vann 
“to hold the term.” Const., Art.6,$7. The term of court 
was held by Judge Vann until the second day of April, 
when it was adjourned sine die. During the term the bill 
in this cause, together with certain affidavits in regard to 
the condition of the steamboat, were presented to Judge 
Walker, at chambers, who made an order ‘ that A. Mose- 
ley, as receiver of this court, do immediately take posses- 
sion of the boat in controversy and hold the same until the 
further order of this court, and that neither plaintiff or de- 
fendaut intermeddle with said boat in any way until the 
further order of this court.” 

This order was entered in the Chancery Order Book on 
March 26. Clark appealed from the order. 

The grounds of appeal are, that at the time of making 
the order Judge Walker was without power as a Judge in 
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Leon county to make such order, Judge Vann being the 
Judge of said court and’alone had jurisdiction in the same 
cause. (2.) That the order was made without notice and 
without any prayer in the bill for the appointment of a 
receiver, and without any proper allegations showing the 
necessity of such appointment. (3.) That the receiver was 
placed in possession of the steamboat without requiring a 
bond either from complainant or the receiver. 

The decision of a case in North Carolina in respect to the 
status and jurisdiction of the Judges where one Judge is 
assigned to hold a term in the place of another, seems to 
méet the first question in this case. It was there decided 
by the court that when the Governor requires a Judge to 
hold a term of a court, regular or special, for some county 
outside of his own district, the authority of the Judge is 
special; the jurisdiction of the proper Judge of the District 
is superseded by the substituted Judge in that county dur- 
ing the specified term in respect to all cases pending in the 
specified county. Bear et a/. vs. Cohen, 65 N. C., 511, 513. 

This concise statement of the law is so appropriate to the 
circumstances and the constitutional provision of our State 
we adopt it as expressing the views of this court. Judge 
Vann having been designated agreeably to the terms of the 
Constitution to hold the specified term in Leon county, be- 
came, pro hac vice, the Judge of the Circuit Court for Leon 
county during the continuance of the term, as to all causes 
pending in that county in the Circuit Court ; and the au- 
thority of the resident Judge, as to such causes, was in the 
meantime superseded. As to all matters pending in other 
counties, and as to any special duties in matters not pend- 
ing in the Circuit for Leon county, the authority of Judge 
Walker was not aftected. ; 

It follows that the order appealed from cannot be sus- 
tained. 
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There was no prayer for a receiver, or an injunction con- 
tained in the bill. If the application for a receiver is made 
before decree, it will not be granted unless the bill contains 
a specific prayer that a receiver be appointed. 2 Daniel’s 
Chy., 5th Ed., 1734; Pasco vs. Gamble and Poole, 15 Fla., 
562,571. The complainant must amend his bill to make 
this equitable remedy available. Ibid. And see Rules 
25, 26, 41, Cireuit Court Rules in Equity. 

Respondent cites the language of Chancellor Walworth 
in Martin vs. VanSchaick, 4 Paige, 479, aud Innes vs. Lan- 
sing, 7 [b., 583; also Allen vs. Hawley, 6 Fla., 142,163, to 
the effect that in suits to dissolve a partnership the ap- 
pointment of a receiver is a matter of course, if the parties 
cannot agree among themselves as to the disposition of the 
property. In each of those cases the bill specially prayed 
for the appointment of a receiver. 

Chancery rules 25 and 26 have been in force since 1842 
in Florida, (see 1 Fla. Rep.,) and specific prayers for special 
orders have always been required. That there may be exi- 
gencies in the progress of litigation in which the court 
may appoint a receiver when there is no prayer therefor in 
the bill may be true, as is held in Tennessee, especially as 
between the defendants, but that is an,exception to the 
rule, which the court allows ex necessitate. Our practice is 
governed by our own rules of forty years standing. 

The security to be exacted on the appointment of a re- 
ceiver depends on the character of the property. 

The order appealed from is reversed. 
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Grorecr J. Bosweti, PLAintirr In Error, vs. Tue STATE 
or Fiorrpa, DEFENDANT IN ERROR. 


1. The conviction of a defendant of assault and battery, upon a plea of 
guilty, in a court held by a Justice of the Peace, constitutes no 
bar to a subsequent indictment and prosecution for an assault 
with a deadly weapon with a premeditated design to effect death, 
or of an aggravated assault, based on the same act. 


2, A conviction or acquittal, in order to be a bar to another prosecu- 
tion, must be for the same offence, or for an offence of a higher 
degree, and necessarily including the offence for which the ac- 
cused stands indicted. 

3. A legal acquittal or conviction in any court of competent jurisdiction 
is sufficient in law to preclude any subsequent proceedings for 
the same offence in any other court. 

4. In eases of concurrent jurisdiction in different tribunals, the one first 
exercising such jurisdiction acquires control to the exclusion of 
the other. 


5. When the charge of the court to the jury is not embodied in the re- 
cord so that this court may examine it, it will be presumed to 
have been correct, and that the law was properly given to the 
jury. 


Writ of Error to the Circuit Court for Hernando county. 


The facts of the casg are stated in the opinion. 
J. B. Wall for Plaintiff in Error. 


There are two assignments of error, (the first and second 
being one and the same in eillfect,) viz: the sustaining of 
the demurrer and overruling the plea of autrefois convict, 
and the instruction of the judge to the jury, that they 
could not convict the defendant of a bare assault, or of as- 
sault and battery, under the indictment. 

The first assignment is well taken and requires no argu- 
ment before this court. 

“If there is anything settled in the jurisprudence of 
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England and America, it is that no man shall be twice 
punished by judicial judgments for the same offence.” Ex- 
Parte Lange, 18 Wall, U.S. S. C., 163. 

As to what constitutes an identity of offences within the 
constitutional meaning, the rule laid down in the State vs. 
Smith, 43 Vermont, 324, may be taken as sufficiently ex- 
plicit. 

** When one offence is a necessary element in, and consti- 
tutes an essential part of another offence, and both are in 
fact but one transaction, a conviction or an acquittal of 
one is a bar to a prosecution for the other.” 

This dictum is not limited to convictions and acquittals 
by the verdict of a jury. A plea of guilty has the same 
effect as a verdict of conviction. 1 Bishop Criminal Law, 
6th Ed., 1049; People vs. Goldstein, 32 Cal., 432; Shep- 
herd vs. People, 25 N. Y., 406. 

A conviction for assault, or assault and battery, before a 
Justice ot the Peace, such officer having jurisdiction under 
our laws to hear and determine those offences, will bar a 
prosecution for any higher grade of the same offence, such 
as assault with intent to murder, &c. 1 Bishop Crim. Law, 
6th Ed., 1058 ; State vs. Smith, 43 Vt., 324. 

And some English and American authorities, holding 
the contrary, have been declared unsound in principle. 1 
Bishop Crim. Law, 6th Ed., 1057. 

In further support of our position we will simply refer 
the court to the following authorities: 1 Wharton Amer. 
Crim. Law, 6th Ed., 563; 1 Chitty Crim. Law., 452, 462; 
Com. vs. Squire, 1 Metcalf, 258; Lohman vs. People, 1 
Comstock, N. Y., 379; State vs. Townsend, 2 Harrington, 
Del., 543; Hulley vs. State, 23 Ind., 21; Com. vs. Olds, 5 
Littel, Ky., 137; Hawkins, P. C., 515, 526; Moore vs. 
People of Ill., 14 Howard, N. S., 13 ; State vs. Casey, Bus- 
bee, N. C., 209; Com. vs. Goddard, 13 Mass., 455; Com. 






























JUNE TERM, 1884. 871 


Boswell v. The State—Opinion of Court. 


vs. Loud,3 Metcalf, 328; Roberts vs. State, 14 Ga., 8; 
Com. vs. Miller, 5 Dana, 320; Com. vs. Cunningham et al., 
13 Mass., 245 ; MeGinniss vs. State, 9 Humphrey, Tenn., 43. 

In support of the second assignment, that the court 
erred in instructing the jury that they could not convict 
the defendant of a bare assault, or of assault and battery 
ander the indictment, we need only refer the eourt to 
chapter 3271 Laws, approved February 4, 1881. 

It the plea of former conviction was not a bar to the in- 
dictment, and the Circuit Court had so held, it was compe- 
tent for the jury, if the evidence warranted the finding, to 
convict the defendant of assault and battery, or of a bare 
assault, and the instruction of the court that they could not 
do so tended to mislead them to the prejudice of the de- 
fendant, was contrary to. law and evidence. 

The judgment should be reversed and the cause remanded 
with instructions to dismiss the indictment and discharge 
the prisoner. 


Attorney-General tor the State. 


Mr. Justice VANVALKENBURGH delivered the opinion ot 
the court. 


In October, A. D. 1883, George J. Boswell was indicted 
for an assault with a deadly weapon, with intent to murder 
one Jacob C. Clements. On the 11th day of March, 1884, 
the defendant filed plea in bar. This plea in bar alleges 
that on the 28th day of September, A. D. 1883, he, defend- 
ant, was arrested on a warrant issued by one J. W. Flem- 
ing, a Justice of the Peace for the county of Hernando ; 
that such warrant was based upon an affidavit made by 
one W. H. Havron, charging the defendant with the com- 
mission of an assault and battery upon Jacob C. Clements, 
on the 23d day of Sept., 1883; that the defendant was arrested 
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on such warrant, arraigned before the Justice of the Peace ; 
that he plead guilty to the charge of assault and battery, 
and was, by the said Justice, fined five dollars and the costs 
of the prosecution, amounting to eight dollars and ninety 
cents ; that the charge of assault and battery upon which 
the defendant was arraigned and tried was the same offence 
for which the defendant stands indicted ; that the alleged 
assault with intent to murder for which he stands indicted 
is the identical assauit for which he was so tried before the 
said J. W. Fleming, and for which he was fined five dollars 
and costs, and that the said J. C. Clements is the identical 
person named in the proceeding before the said Jnstice of 
the Peace; that to try the said George J. Boswell upon the 
indictment would subject him to be placed in jeopardy a 
second time for the same offence. 

To this plea the State Attorney demurred as follows : 

1. Said plea sets up no sufficient defence in bar of said 
prosecution. 

2. Said plea does not show that the alleged conviction of 
the defendant was had before a court having jurisdiction of 
the cause herein charged against the defendant. 

3. Said plea does not show that the defendant was con- 
victed of the crime of assault with intent to murder. 

The court sustained the demurrer and the counsel for the 
defendant duly excepted to such jndgment of the court. 

The case was tried and the jury found the prisoner 
guilty of an aggravated assault and recommended him to 
mercy. 

Counsel for defendant then moved for a new trial upon 
the following grounds : 

1. The court erred in sustaining the State’s demurrer to 
the defendant’s plea autrefois convict. 

2. In overruling and setting aside the defendant’s plea of 
autrefois convict. 
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3. In instructing the jury they could not convict the de- 
tendant of assault and battery or of a bare assault under the 
indictment. 

4, The verdict is contrary to law. 

5. The verdict is contrary to the evidence. 

This motion for a new trial was overruled and an excep- 
tion taken. 

The defendant was then sentenced by the court to pay a 
fine of fifty dollars and costs. 

The defendant brings the case here on writ of error. 

The principal question arising in this case is one of im- 
portance. Does the conviction of a defendant upon a plea 
of guilty of assault and battery in a court held by a Justice 
of the Peace bar the conviction of the same defendant of an 
aggravated assault. 

By our laws Justices of the Peace have power to try cases 
of assault or assault and battery, not charged to have been 
committed riotously, or upon any public officer in the exe- 
cution of his duty, or with intent to commit any other 
offence. And of all other offences punishable by fine not 
exceeding one hundred dollars, or punishable by imprison- 
ment in the county jail not exceeding three months, or 
punishable by both fine and imprisonment. McC. Dig., 
662. 

An assault with a deadly weapon, with a premeditated 
design to effect the death of the person so assaulted, is made 
a felony, and is. punishable by imprisonment in .the State 
penitentiary not less than two years and not more than 
seven, or by fine of not less than five hundred dollars 
McC. Dig., 354, $29. 

It is also provided that “ whoever assaults another with 
a deadly weapon, not having a premeditated design to effect 
the death of the person assaulted, shall be deemed guilty of 
an aggravated assault, and upon conviction shall be pun- 
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ished by imprisonment in the county jail not more than one 
year, or by tine not exceeding five hundred dollars.” McC, 
Dig., 387, §2. 

The law gives to Justices of the Peace no authority or 
power to try parties charged either with the crime of an 
assault with a deadly weapon with a premeditated design 
to eflect death, or with what is above denominated an aggra- 
vated assault. A legal acquittal or conviction in any court 
of competent jurisdiction is sufficient in law to preclude any 
subsequent proceedings for the same offence in any other 
court. The court must have been a court having jurisdic- 
tion. . 

Had this defendant been again arrested in a court held 
by a Justice ot the Peace for an assault and battery, his plea 
of autrefois convict would have been good, and would have 
barred such second attempt to try him on that charge. 
The Cireuit Court alone has jurisdiction of the crime 
charged in the indictment and of the crime of which he is 
found guilty. The crimes charged are distinct and difter- 
ent in their nature, and while the courts of Justices of the 
Peace have sole jurisdiction of assault and battery, the Cir- 
cuit Courts have sole jurisdiction in assault with intent to 
murder and aggravated assaults. In cases of concurrent 
jurisdiction in different tribunals, the one first exercising 
jurisdiction acquires control to the exclusion of the other. 
Counsel for the defendant cites Ex parte Lange, 18 Wall., 
163. Justice Miller, in the opinion in that case, says: 
“Tf there is anything settled in the jurisprudence of Eng- 
land and America it is that no man can be twice lawfully 
punished for the same offence. And though there have 
been nice questions in the application of this rule to cases 
in which the act charged was such as to come within the 
definition of more than one statutory offence, or to bring the 
party within the jurisdiction of more than one court, there 
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has never been any doubt of its entire and complete protec- 
tion of the party when a second punishment is proposed in 
the same court, on the same facts, for the same statutory of- 
fence.” ‘This undoubtedly is the true rule. In the case at 
bar one W. H. Havron made the affidavit upon which the 
warrant was issued by the Justice of the Peace for the 
arrest of Boswell for the assault on J. C. Clements. 
Boswell plead guilty, no evidence was taken, it does not 
appear that Clements was present, or knew anything of the 
arrest, and upon the plea of guilty Boswell was fined 
tive dollars and costs. The indictment found is not for the 
same statutory offence, and is ina different tribunal. In 
the case of Commonwealth vs. Roby, 12 Pick., 496, Shaw, 
C. J., in the opinion, speaks as follows: “ In considering 
the identity ot the offence, it must appear by the plea that 
the offence charged in both cases was the same in law and 
in fact. The plea will be vicious, if the offences charged 
in the two indictments be perfectly distinct in point of law, 
however they may be connected in fact.” Again he says 
in the same opinion: “So Chitty, speaking of the identity 
of the offence requisite to support such a plea, states it 
thus: ‘ As to the identity of the offence, if the crimes 
charged in the former and present prosecution are so dis- 
tinct that evidence of the-one will not support the other, it 
is inconsistent with reason, as it is repugnant to the rules 
of law, to say that the offences are so far the same that an 
acquittal of the one will bea bar to the prosecution of the 
other,’” and cites i Chit. Crim. Law, 453. 

The rule is well settled that the former acquittal or con- 
viction must have been for the same identical act and crime. 
Burns & Cary vs. The People, 1 Park., C. R.,182; 1 Black 
‘Com., 336. 

In the case of Prine and Smith vs. The State, 51 Texas 


Rep., the facts were as follows: The defendants were ar- 
56 
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rested and tried before a Justice of the Peace for an aggra- 
vated assault. They were found guilty of a simple assault 
and fined. Subsequently they were indicted for an aggra- 
vated assault. They »lead the former conviction of a sim- 
ple assault, and their acquittal on the charge of aggravated 
assault. Exceptions to this plea were sustained and they 
were convicted of the aggravated assault. The Supreme 
Court say: “If the jury should have found them guilty of 
a simple assault and battery only, according to their view 
of the evidence, then they could have been acquitted un- 
der their special pleas. But as the jury found the defend- 
ants guilty of an aggravated assault and battery, that be- 
ing an offence of which the Justice ot the Peace had no 
jurisdiction, their special pleas would not have availed the 
defendants as a defence in this case, and consequently they 
sufiered no injury by their special pleas of autrefois acquit 
and convict being overruled and excluded by the court.” 

In the case of Bob. White vs. The State, 9 Texas Ct. Ap., 
890, the facts were, that the defendant was tried and con- 
victed for an aggravated assault. To the information he 
interp sed a special plea of former acquittal before a 
Justice of the Peace on a charge of assault and battery. 
The court of appeals in reviewing the case, say: “* The de- 
fendant having been tried and acquitted upon a complaint 
before a Justice of the Peace, and the justice not having 
jurisdiction of the offence here charged in this information, 
the detendant can ;.lead it only to prevent a conviction ot 
asim) le assault, or assault and battery. While it would 
have been proj; er for the court to have submitted the spe- 
cial plea to the jury with the plea‘of not guilty, so that it 
would have been a bar toa conviction of simple assault 
and battery, yet, as the jury found the defendant guilty ot 
an aggravated assault and battery, that being an offe:ce of 
which the justice had no jurisdiction, and the de!endant 
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not having been tried on and acquitted upon indictment or 
information, his special plea could not have availed in this 
trial, and consequently no injury could have resulted to the 
defendant by the action of the court in relation thereto.” 
See also State vs. Littlefield, 70 Me., 452; Howard vs. State, 
8 Texas Ct. Ap., 447; Irwin vs. State, 7 [b., 78. 

In the State vs. Foster, 33 Iowa Rep., 525, the tacts were 
that the defendant was indicted for an assault with intent 
to inflict a great bodily injury. He pleaded a former con- 
viction before a Justice of the Peace, on a charge of assault 
and battery, alleging that the same act is the f-undation of 
both charges. A demurrer to the plea was overruled. “The 
Supreme Court of Iowa in reviewing the case, says: The 
demurrer could only have been overruled by the district 
court upon the view that the offences charged are, in each 
case, identical, or the one for which defendant was con- 
victel before the justice includes the one charged in 
the indictment. But neither proposition can be admitted. 
* * * Admitting that the offence of assault and bat- 
tery, and assault with intent to commit a great bodily in- 
jury, are degrees of the same offence, it must be conceded 
that the first named is ot lower degree and does not inelude 
the offence of the higher degree. To this proposition there 
an be no objection. While an assault with an intent to 
commit a great bodily injury may include an assault and 
battery, it is clear that the assault and battery cannot in- 
clude the higher assault ; the less cannot include the greater, 
A conviction or acquittal, in order to be a bar to another 


prosecution must be for the same offence, or for an offence 
of a higher degree, and necessarily including the offence 
for which the accused stands indicted. It follows that a 
conviction or acquittal for a minor offence is no bar toa 
prosecution for a greater offence except in the case of ac- 
quittal for manslaughter, which would bar an indictment 
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tor murder, for the reason that if the defendant was inno- 
cent of the killing without malice he could not be guilty 
of killing with malice,” and cites Hunt vs. State, 25 Miss., 
878; Scott vs. U. 8., Morris, 142. 

In the case betore us the defendant is indicted and tried 
for an offence of which the Justice of the Peace had no 
jurisdiction ; the Circuit Court in which he was tried had 
no original jurisdiction of the offence for which he was 
tried in the Justice’s court. If the jury in the Circuit 
Court had found the defendant only guilty of an assault 
and battery, a minor offence for which he had been tried 
and convicted in the Justice’s court, then the plea autrefois 
convict would have been a bar to a conviction in the Circuit 
Court, provided the same had been submitted to the jury 
with the plea of not guilty. But they found him guilty 
of another and higher offence, and his special plea could not 
have availed him had it been so left to the jury. 

The demurrer, we think, was properly sustained. 

The other assignments of error are as follows : 

“In instructing the jury that they could not convict the 
detendant of assault and battery or of a bare assault under 
the indictment.” ‘ The verdic: is contrary to law and the 
evidence.” The charge given by the Judge to the jury no- 
where appears in the bill of exceptions. We are, therefore, 
not informed whether he so charged the jury or not. The 
presumption is, in the absence of such charge, that it was 
correct, and that the law was properly given to the jury. 
The only reference to the charge in the record is as follows: 
“And the said Judge, under his charge and instructions, 
submitted the issue and the evidence to the jury.” 

The judgment is attirmed. 
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Ropert McCierRKIN, PLAINTIFF IN Error, vs. THE STATE 
oF FLORIDA, DEFENDANT IN ERROR. 


1. In order to convict a defendant of the crime of perjury, the o%- 
fence must be proved by the oath of two witnesses, or by the 
oath of one witness and by other independent and corroborating 
circumstances which is deemed of equal weight with another 
witness. 

2. After the jury retired to their room to consider of their verdict 
the Judge went home. Upon the return of the Judge the jury 
came into court to deliver their verdict. The Clerk was absent, 
The jurors were called and answered to their names, were then 
asked by the Judge if they had agreed upon their verdict, and hav- 
ing answered that they had so agreed,delivered the same in writing 
to the Judge. The Judge received the verdict and handed it to 
the Sheriff, and then adjourned the court until the following day, 
Before the Judge left the court room the Clerk came in, the 
Sheriff gave him the verdict of the jury and he recorded it in the 
minutes of the court: Held, not to be error; the Clerkis only . 
the official scribe of the court, He is to keep regular and fair 
minutes of all the proceedings of the court, The duty of sign- 
ing the minutes so kept by the Clerk is imposed upon the Judge, 
and his signature alone gives them verity. 

3. The Judge may keep his own minutes of the court by enterin : 
them himself, make his own adjournments, swear the witnesses, 
receive the verdict from the jury, and record or cause the same 
to be recorded in the minutes, which he subsequently verifies by 
his signature. 

4. A motion in arrest of judgment arises from intrinsic causes ap- 
pearing upon the face of the record. It is not the proper remedy 
for a wrong verdict, nor is it the proper remedy for an illegal ad- 
mission of evidence. It does not and cannot take place and an- 
swer the purposes of a motion for a new trial. 


Writ of Error to the Circuit Court for Leon county. 


The tacts of the case are stated in the opinion. 


S. D. McConnell for Plaintiff in Error. 
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The Attorney-General for the State. 


Mr. Justice VANVALKENBURGH delivere! the opinion 
of the court. 


On the 20th day of October, A. D. 1881, at a term of the 
Circuit Court of the Fifth Judicial Circuit held in and for 
the county of Marion, the grand jury found an indictment 
against the plaintiff in error, Robert McClerkin, for the 
crime of perjury. He was duly arraigned, plead not guilty, 
was tried and was found by the jury guilty. Counsel for 
the defendant then moved for a new trial upon the follow- 
ing grounds: sd 

1st. Because the verdict of the jury was found upon the 
testimony of one witness, and not upon the testi:nony of 
two witnesses as is required by law. 

2d. Because the verdict of the jury was contrary to the 
evidence and without evidence to sustain it. 

3d. Because the court erred in receiving the verdict when 
neither the Clerk of the Court nor either of his deputies 
were | resent in court. 

4th. Because when the jury rendered their verdict neither 
the clerk nor eiiher of his deputies was present in court and 
the verdict was received by the court in the absence of the 
clerk and his deputies, and was |»y the court handed to the 
sheriff, and the court was thereupon adjourned, no clerk or 
deputy clerk being present ut the time of such adjourn- 
ment. 

5th. Because the verdict is contrary to law. 

This motion was overruled by the court and defendant’s 
attorney excepted. The counsel then moved in arrest of 
judg nent for similar reasons us are above assigned on mo- 
tion for a new trial. Tuis motion was also overruled and 
defendant’s counsel took anexception. The court sentenced 
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the defendant to two years imprisonment in the State peni- 
tentiary. The case is in this court on writ of error. 

The record discloses the following facts : 

One Arthur Williams was arrested upon a warrant issued 
by Samuel F. Marshall, County Judge and ex-officio Justice 
of the Peace of Marion county, upon the charge of assault 
with a deadly weapon, with a premeditated design to effect 
the death of July Brown. On the examination before said 
County Judge it became necessary to prove what weapon 
was used in the commission of the assault. McClerkin, the 
defendant in this case, was subpcenaed as a witness against 
Williams, and he produced in court a certain hickory stick 
with which he testified Williams committed the assault 
upon Brown. Subsequently McClerkin was indicted for 
perjury, the indictment alleging that the stick so produced 
by him before the County Judge was not the stick with 
which Williams committed the assault. This is the per- 
jury alleged. On the trial of this defendant upon the in- 
dictment, A. B. Crutchfield testified that he was the sheriff 
ot Marion county; that Arthur Williams was arrested 
upon a warraut and had an examination before Judge Mar- 
shall; McClerkin was subpeenaed in that court to bring 
into court the stick with which Williams struck Brown ; 
he came into court and produced this stick, (showing to the 
jury a hickory stick one inch in diameter with a knob on 
the end, of the same diameter, but not loaded,) and testified 
that it was the stick with which Williams struck Brown. 
The defendant, on that examination, was asked, “ if this 
was the stick with which Arthur Williams struck July 
Brown when he assaulted the said July Brown, as charged 
in the warrant, and the answer was that it was.” 

July Brown testified: “I was present at the preliminary 
trialof Arthur Williams before Judge Marshall for assault 
upon me; don’t remember the date; defendant, McClerkin, 
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was a witness, he came into court with this stick, (the same 
referred to by Crutchfield) and said it was the stick with 
which Arthur Williams struck me; he was sworn; this 
is not the stick; the stick used by Williams was a supple, 
wrapped whalebone stick with a ball on the head, and be- 
longed to the defendant, McClerkin; Williams snatclied it 
from him and struck me on the head, holding the small 
end of the stick. The blow was a severe one; it knocked 
me senseless and fractured my skull, and it was dressed by 
Dr. Gary.” 

Amzia Vance testified that he was present at the exami- 
nation before Judge Marshall; that on that examination 
McClerkin testified that this stick, (the one referred to by 
the last two witnesses) was the stick with which the assault 
was committed; “this is not the stick Williams struck 
Brown with—a palmetto stick—a supple stick which 
looked like this except it had a piece of lead tied on the 
end withastring; * * * thestick was same shape and 
nearly like this; could not have told the difference between 
the two without examining it.” 

Wilkes Hence testified that he was present when the as- 
sault was committed; that the assault was committed 
“ with a loaded stick.” I was present at Williams’ prelim- 
inary examination and heard McClerkin testify ; he said 
that Williams struck Brown with this stick (referring to 
the same stick as referred to by the other witnesses); this 
is not the stick with which Williams struck Brown; the 
only difference between this stick and the one used was that 
the stick with which the blow was given was a rattan sup- 
ple stick and loaded.” 

This is the substance of the evidence as appears trom the 
record. All of the witnesses testify that the hickory stick 
which McClerkin testified was the one used in the commis- 
sion of the assault was not the stick so used. All three of 
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them say it was a loaded stick. Upon this evidence the 
jury have found the defendant guilty, and they are made 
the judges of the credibility of the witnesses. In Wharton’s 
Criminal Law, $802, it is said: “It was formerly held that 
there must be two witnesses upon an indictment for per- 
jury ; that one alone is not sufficient, because there is in 
that case only one oath against anuther. The strictness of 
this rule, however, has long since been greatly relaxed ; the 
true principle being that the evidence must be something 
more than sufficient to counterbalance the oath of the pris- 
oner, and the legal presumption of his innocence.” Again 
in $804 it is said: “If the assignment of perjury be di- 
rectly proved by one witness and strong circumstantial evi- 
dence be brought forward, such evidence will supply the 
want of another witness.” 

The same rule is laid down in 1 Greenleaf ou Evidence, 
13th Ed., $257; United States vs. Wood, 14 Peters, 436; 
Com. vs. Pollard, 12 Met., 225. 

To convict of the crime of perjury, the offence must be 
proved by the oaths of two witnesses, or by the oath of 
one witness, and by other independent and corroborating 
circumstances, which is deemed of equal weight with an- 
other witness. Such is the rule now, well established on 
authority. We cannot say that there was error in the ver- 
dict of the jury. This disposes of the first and second 
grounds upon which the motion for a new trial was asked. 

The third and fourth grounds upon which the court 
were asked to grant a new trial are substantially the same. 
The record upon this subject recites the following facts: 
“ After the said jury had retired to their room and were 
considering of their verdict, his honor, the presiding judge, 
left the court-room, and went home to his supper. And 
afterwards, upon the return of his honor, the presiding 
judge, into the court room the jury returned into court to 
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deliver their verdict, whereupon the clerk still being absent, 
the court orders him to be called by the sheriff, whereupon 
he was so called, but failed to answer, and the deputy clerk 
was likewise called, but failed to answer; whereupon the 
jurors being called, and all having answered to their names, 
were asked by the court if they had agreed upon a verdict, 
and having answered that they had so agreed, delivered to 
the presiding judge the following verdict: ‘We, the jury, 
find the defendant guilty.’ And the said presiding judge, 
having received the said verdict, as aforesaid, delivered the 
same to the sheriff and adjourned the court until the fol- 
lowing day at half past nine o’clock A. M., there being no 
clerk or deputy present in court. After the court had ad- 
journed, as aforesaid, but before the judge left the court- 
room, the deputy clerk came into court. The sheriff then 
handed the verdict of the jury to the said deputy, who, or 
the chief clerk, recorded it. The verdict so recorded is the 
same that was returned by the jury to the court, is the ver- 
dict on which the judgment of the court is founded.” 

No exception was taken to the action of the court in re- 
ceiving the verdict from the jury, or in subsequently caus- 
ing the same tobe entered upon the minutes of the 
court. The verdict and judgment appear in the record 
to have been properly recorded. There is no statute in 
this State requiring the presence of the clerk at this or other 
particular steps in cases on trial before a jury, or making it 
essential to the reception of a verdict, or to give such ver- 
dict and the judgment thereon validity. It is his duty to 
keep “ regular and fair minutes of all proceedings” of the 
court, but he is not required or authorized to sign them ; 
that duty is imposed upon the judge, and his signature 
alone gives them verity. The clerk is only the official 
scribe of the court. He can administer oaths, so can his 
deputy, and so can the judge. He alone, under the statute, 
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can draw the grand and petit jury, and his duties generally 
are prescribed by statute. The Constitution of this State, 
Article 6, Section 6, provides that “such Judge (Circuit) 
shall hold two terms of his court in each county within his 
Cireuit each year, at such times and places as shall be pre- 
scribed by law.” 

In Hobart vs. Hobart, 45 Iowa, 503, the court, speaking 
ot what is required to be had in open court, says: “ We 
are first charged with the task of determining the purport 
and eftect of the words ‘ open court.’ Blackstone, adopting 
Coke’s definition, says: ‘A court isa place wherein justice is 
judicially administered.’ 3 Bl. Com., 24. But this defi- 
nition obviously wants fullness ; it is limited to the place 
ot a court in its expression. In addition to the place there 
must be the presence of the officers constituting the court, 
the judge or judges certainly, and probably the clerk au- 
thorized to record the action of the court; time must be 
regarded, too, for the officers of a court must be present at 
the place, and at the time appointed by law in order to con- 
stitute a court. To give existence to a court then, its offi- 
cers and the time and place of holding it, must be such as 
prescribed by law. The Circuit Court is to be held by the 
Circuit Judge, and its terms are prescribed by law. The 
places of holding it are also prescribed, and it cannot be 
held elsewhere. To constitute the Circuit Court, then, the 
Circuit Judge must be in the discharge of judicial duties, 
at the time and in the place prescribed by law for the sit- 
ting of the court.” 

In the case of Mealing vs. Price, 14 Geo., 596, 669, 
Judge Lumpkin, speaking for the court, upon the subject 
of courts, says: “ Our opinion is that the exception itself” 
(to the legality of the court for want of a clerk) “ is based 
upon a false assumption; and that is, that the office of 
clerk is necessary to the existence of the court. While we 











886 SUPREME COURT. 








McClerkin v. The State—Opinion of Court. 








hold that he is a very proper officer to keep regular and 
fair minutes of all the proceedings of the court of which 
he is the clerk, as he is required to do by the 34th section 
of the judiciary act of 1799, still we are quite clear that 
the court can live and move and have its being without 
him, it can keep its own minutes by entering them itself, 
and signing them as is now done; and make its own ad- 
journment from day to day, or for a longer time, to suit its 
own and the public convenience, without aclerk. Nor is 
there anything in our statutes, which is repugnant to this 
conclusion. There are some things, perhaps, which the 
clerk alone can perform, but as to adjournments he has 
neither part nor lot in the matter.” So we say the judge 
may receive the verdict from the jury, and record, or cause 
the same to be recorded in the minutes, which he subse- 
quently verifies by his signature. We cannot see, in the 
light of the facts, as they appear in the record, the Consti- 
tution of the State, and the statutes, that the court com- 
mitted any error in receiving, or in causing the verdict in 
this case to be recorded. There was, in the absence of any 
objection or exception upon the part of the defendant, an 
implied consent that the verdict should be received, and 
the jury not unnecessarily detained. The verdict, after it 
was received by the court, was subject to the judgment and 
control of the court. Wathan vs. Penebaker, 3 Bibb, 99. 

The assignment of errors filed in this cause, contains 
what is claimed to be the third error, in these words: ‘‘The 
court, in refusing to grant the motion in arrest of judg- 
ment made by the appellant in said cause.” 

The motion in arrest of judgment was based substan- 
tially upon the same grounds upon which the motion for a 
new trial had been made and overruled. No defect was al- 
leged in the indictment or in any of the subsequent plead- 
ings. ‘ Motions in arrest ot judgment arise from intrinsic 
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causes, appearing upon the face of the record.” Sedgwick 
vs. Dawkins, 18 Fla., 385; Hyer vs. Vaughn, 18 Fla., 647. 

“ A motion in arrest of judgment is not the proper rem- 
edy fora wrong verdict. The remedy is not a motion to 
have the judgment arrested, bat a motion to have the ver- 
dict set aside and a new trial granted. Nor is a motion in 
arrest of judgment the proper remedy for an illegal admis- 
sion of evidence.” State vs. Snow, 74 Me., 354. 

The court committed no error in either overruling the 
motion for a new trial, or the motion in arrest of judgment. 

The judgment is affirmed. 














Ex PARTE, SAMUEL THOMPSON. 


The 18th section of the Internal Improvement act of 1855, in exempt- 
ing the employes of certain railroads from the duty of working 
en public roads, gave an immunity to such employes, but such 
immunity was not in the nature of an irrevocable contract with 
the roads or the laborers. The repeal of the immunity and im- 
posing the duty was within the discretion of the Legislature. 


The facts of the case are stated in the opinion. 
John A. Henderson for Petitioner. 
The Attorney-General for the State. 


Tue Curer-JusticE delivered the opinion of the court. 


Samuel Thompson was arrested and fined before a Jus- 
tice’s court for refusing to work on the public roads. Be- 
ing confined by the sheriff under the sentence of the court 
he applied for a discharge on the ground that he was an 
employe of the Florida Central and Western Railway Co., 
the successor to the Fla., A. and G. C. Railroad Cv., and is 
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exempt from duty on the public roads under the provisions 
of the Internal Improvement Act of 1855, the first named 
company having accepted the provisions of that act and be- 
ing entitled to its privileges. 

Waiving the question whether the status of the peti- 
tioner as such employe was properly presented before the 
court, we consider the question presented by the petition. 

The 18th section of the act referred to provides “ that 
all the ofticers of the -companies, the servants and persons in 
the actual employment of the companies be and are hereby 
exempt from performing militia duty, working on roads 
and serving as jurors.” 

In 1877 the Legislature enacted that ‘all able bodied 
males over the age of eighteen and under the age of forty- 
five, residents of any county in this State twenty days, shai] 
be liable and subject to work or the public roads and high- 
ways in such counties.” Ministers of the Gospel only are 
exempted. Ch. 3026, act of 1877. This is a re-enactment 
ofjsec. 13, ch. 2077, acts of 1874, which act repealed all 
laws conflicting with it. 

The 18th section of the act of 1855, so far as it exempts 
certain employes from highway duty, was an exemption ex- 
tended tothe employe. It was no immunity to the railroad 
companies or their property. The law exempted certain 
persons from a certain duty. This law is repealed and the 
persons are made liable to the duty. We perceive no viv- 
lation of organic law in the repeal. 

Again, the original railroad company has ceased to exist 
and the road has passed to other hands. The road in the 
hands of the company that constructed it was exempted 
from taxation for a term of years. 

In the caseof the L. and N. R. R. Co. vs. Palmes, 109 U. 
S., 244, the Supreme Court declares exemption from taxa- 
tion to be not assignable ; following Morgan vs. Louisiana, 
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93 U.S., 217, and affirming Palmes vs. R. R. Co., 19 Fla., 
231. The principle may be applied here. 

There is nothing in the exemption of persons from road 
or jury duty which savors of contract. There may be good 
reasons why persons operating railroads should not be sub- 
jected to duties which may interrupt the operation of the 
railroad. The Legislature-has provided that actual labor 
on public roads may be excused on payment of a commuta- 
tion in money. But beyond this they subject all persons 
supposed to be able to labor to road duty, and the Legisla- 
ture having thus expressed its will we cannot question the 
expediency of its action. 

The petitioner is remanded and the writ dismissed. 





Revusen B. GARNETT ET UX., APPELLANTS, vs. THE JACK- 
SONVILLE, St. AvGusTINE AND Hattrax River Ratt- 
way CoMPANY, APPELLEE. 


The construction of a railway to be operated by steam along the streets 
of a municipal corporation to be used for a private purpose on a 
line of route not authorized by the charter of the company pro- 
posing to construct it and authorized only by the municipal cor- 
poration in a resolution clearly beyond its powers, may be a pub- 
lic nuisance. Butif so, it is to be abated by a suit in behalf of 
the State. The owner of land or lots abutting upon the street 
over which the railway is proposed to be constructed has not an 
equity to enjoin its threatened construction as a public nuisance, 
operating to his special and peculiar injury, where the road in- 
tended to be constructed is an ordinary surface railway to be op- 
erated by steam. 


Appeal from the Circuit Court for St. Johns county. 
The facts of the case are stated in the opinion. 


C. M. Cooper for Appellants. 












890 SUPREME COURT. 














Garnett et ux. v. J., St. A. & H. R. R. R. Co.—Argument of Counsel. 








—= «i 





“The corporate authorities of a town have no right to 
appropriate the public streets to any other uses than that of 
travel or right of way to which they were dedicated and 
the convenience of the whole public; and they cannot law- 
fully obstruct the streets with public or private buildings ; 
and any person whose property is especially injured thereby 
may have the aid of the courts of equity to restrain such 
improper appropriation.” Lutterloh vs. Mayor, &c., of Ce- 
dar Key, 15 Fla., 306. 

There is no allegation in this case as to where the fee of 
the street is; but in such case, where complainant alleges 
that his lot bounds on the street, the fee will be presumed 
to be in him to the centre of thestreet. Higby & Riggs vs. 
Camden and C. R. R. Co.,19 N. Jersey Eq., (4 C. E. Green) 
277. 

But the complainants did not allege in their bill the fee 
to be in themselves, because they believe it to be in the City 
of St. Augustine, and it is with view to that state of facts 
in St. Augustine, Pensacola, and probably old Fernandina, 
‘that this court must declare the law. 

Under the Spanish law the streets of a city were the prop- 
erty of the corporation for the common use of all the in- 
habitants. They were inalienable. No one could appro- 
priate any part of them to a private purpose, nor “ usurp 
more of the common use and servitude than that to which 
he was justly entitled, nor disturb any other in the use of 
it, nor render it less tit tor public purposes.” To alter a 
street, or to take any portion of it for a public use, for it 
could not be taken for a private use, required the joinder 
of the King and the municipal corporation, proceeding in 
accordance with the furms of law, and also, it seems, com- 
pensation to adjacent land owners. 4 American State Pa- 
pers, (Gales’ and Seaton’s Edition) 230, 233; Las S. 
Partidas (M. & Carleton’s Translation by Authority of 
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State of Louisiana) Vol. 2, par. 5, title 5, law 15, page 670 ; 
Vol. 1, Ibid, par. 3, title 32, law 28, page 447. 

The nature of the property in street and commons of the 
city, and the purposes for which it was held, remained the 
same, though Florida was ceded by Spain to the United 
States. This is so evident that it is not necessary to cite 
eases to that effect, though they could be cited by the 
dozen. 

The commons of St. Augustine, moreover, were con- 
firmed to the city by public act of Congress, the same as 
used and enjoyed under Spain, with the provision that they 
shall forever enure to the purposes for which they are 
granted, and shall not be alienated without the consent of 
Congress. Act February 8th, 1827, chapter 9, section 3, 
U.S. Statute at large, vol. 4, page 202. This court will 
take judicial notice of what was the law of this State when 
a Spanish province. This has been frequently decided by 
the Supreme Court of the United States. And under 
Spain the owner of an adjacent lot, while he did not own 
the soil of a street, had a right to the free use of it, and to 
have it unobstructed, and not burthened with any struc- 
ture injurious to the use or value of his adjacent lot, and 
that no one should usurp any more than his share of the 
use of it, to his special injury ; and this right of the adjoining 
owner was a right of property appurtenant to the lot and 
passing with it. 4 Am. St. Pa., (Gales’ & Seaton’s Ed.,) 
page 230, 233. 

American law is, as we believe we can show hereafter, 
the same, as applied to the circumstances of this case. 

The right of the owner of land to the use of the adjoin- 
ing street and to have the street free from any nuisance, or 
from any new structure, alteration, obstruction or unlawful 
use, which is of special injury to him or his property, 


whether he is the owner of the land over which the street 
57 
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is laid out or not, is as much property as the land itself, 
and protected by the Constitution, and will be protected by 
the courts, as any other property, by injunction or other- 
wise, as the case may require. Cooley’s Con. Lim., Mar., 
p- 545; Lackland vs. North, Missouri R. R. Co., 31 Mo., 
180; Haynes vs. Thomas, 7 Ind.,38 ; Protzman vs. Indian- 
apolis, &c., R. R. Co., 9 Ind., 467; Bingham vs. Doane, 9 
Ohio, Hammond, 165, 168 ; 2 Dill. Mun. Cor., sec. 730, (581,) 
page 724 and note 1. 

“Municipal corporations have no power to give a rail- 
way company permission to occupy a public street without 
express legislative authority ; the general control of their 
streets which is commonly given municipal charters, not 
being sufficient for this purpose.” Cooley’s Con.. Lim., 
Mar., p. 544; Milhan vs. Sharp, 27 N. Y., 611; People vs. 
Kerr, 27 N. Y., 188; Randall vs. Jack. St. R. R. Co., 19 
Fla. ; Inhabitants of Springfield vs. Connecticut R. R. Co., 
4 Cush, 71. 

And unless expressly authorized by the Legislature, a 
steam railway in a street of a city is per se a nuisance. 
Milhan vs. Sharp, 27 N. Y., 627; People vs. Kerr, 27 N. 
Y., 188: Randall vs. Jack. St. R. R. Co., 19 Fla.; 2 Dill. 
Mun. Cor., sec. 722, (533). 

If the fee of the street is in the adjoining landowners, 
as is always presumed unless the contrary is shown, it is 
their private property and cannot be be taken for a private 
purpose, even under authority of the Legislature, and with 
full compensation. Where the fee is in the city, it is only 
in trust for certain uses of the whole public, and any at- 
tempt to divert it to private uses or to abridge the free use 
of itis an attempted breach of trust which will be en- 
joined by a court of equity upon the application of any 
one specially injured thereby. Lutterloh vs. Cedar Keys, 
15 Fla., 306; LeClerk ef a/. vs. Truetees of Gallipolis, 7 
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Ohio, Hammond, 218; Brown vs. Manning, 6 Ohio, Ham- 
mond, 298. 

It is unnecessary to argue that property, whether the tee 
of the street or the easement in the free, unobstructed and 
undiminished use of the street on the side adjoining a man’s 
land fronting thereon, can only be taken under right of em- 
inent domain, if there had been any exercised in this case, 
by authority of the Legislature for a public purpose, and 
not for any private purpose. As tv what isa public pur- 
pose, it is not sufficient that there may be some public ben- 
efit, but the use of the road must be public. Cooley’s Con. 
Lim., 530, 531; Mill’s Em. Domain, sec. 4. 

Thus, the Legislature cannot authorize the laying out of 
a private road across the lands of unwilling persons, though 
the road be necessary to the person seeking to establish it, 
and full compensation to the unwilling land owners be pro- 
vided. Cooley’s Con. Lim., 530, 531; Osborn vs. Hart, 24 
Wis., 89; Wild vs. Dieg, 43 Ind., 455; Taylor vs. Porter, 
4 Hill N. Y. 140; Dickey vs. Tennison, 27 Mo., 873; 25 
Iowa, 540; 34 Ala., 311, and numerous other cases. 

But further, having shown that this contract, grant or li- 
cense is void because the City Council had no authority to 
make it, it is also void because the railway company have 
no authority to receive it or to act on it. It is wholly ultra 
vires. The said railway company have no power under 
their charter to build, maintain or operate one yard of road 
fora private use. See Charter, McC. Dig., Appendix, p. 
1025, sec..1; also General Incorporation Act, R. R’s., McC. 
Dig., p. 274, sec. 1. 

By statute of this State “ printed copies of private acts 
may be given in evidence without being specially pleaded, 
in any judicial proceeding.” McC. Dig., p. 514, sec. 7. 

The printed act incorporating this company, contained 
in McClellan’s Digest, was produced to the Circuit Court 
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and read without objection to show the want of power in 
the railway company to build or operate a private track, 
and was considered by the court, although complainant was 
not obliged to do this as the burthen of showing authority 
for taking the street was on defendant. When a corpora- 
tion is attempting to do an act ultra vires, any person inter- 
ested in the corporation, or who would be injured by the 
act, may have an injunction against the corporation in the 
premises. Fla., A. and G. C.Co. vs. P. and G. R. R., 10 Fla., 
146 ; High on Injunctions, sec. 412 ; Field on Cor., sections 
264, 273, 408. 

The instrument under which appellee seeks to justify is 
not even made to it, but to the “ The Jacksonville, St. Au- 
gustine and Halifax Railroad Co.” In this sort of grant 
against public interest as much particularity ought to be 
required as in a pleading, and the alleged grant here is not 
to this corporation. 

The City Council seeks . to nie a perpetuity in this 
street, or what may be a perpetuity; it is to last until one 
year after the completion of a certain hotel building not be- 
gun, and which may never be completed. This it cannot 
do. Milhan vs. Sharp, 27 N. Y., 627. 

In such a case as this, of continuing obstruction and in- 
jurious use of a highway, a party will not have to bring 
numerous suits for damages ; but if there is any particular 
injury to him he will have his injunction. Milhan vs. 
Sharp, 27 N. Y., 625; Williams vs. New York Cen. R. R. 
Co., 16 N. Y., 97, 111; Corning vs. Lawrence, 6 Johns. 
Ch., 439. 

“Tt is no objection that the wrong complained of consti- 
tutes a public nuisance, or that a number of persons are in- 
jured, provided the complainants are subjected by it to any 
special injury.” Milhan vs. Sharp, 27 N. Y., 625; Alden 
vs. Pinney, 12 Fla., 391, 392; Doolittle vs. Supervisors of 
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Broome county, 18 N. Y., 160; Corning vs. Lawrence, 6 
John. Ch., 489; Atty. Gen. vs. Nichdl, 16 Ves., 338. 

Certain Florida cases, it has been claimed by appellee, 
are against appellants’ case. This we cannot see. As we 
have shown, the leading case of Lutterloh ys. Cedar Key 
is directly in our favor. 15 Fla.,306. The case of Randall 
vs. Jack. St. R. R. Co. only decided that the court would 
not enjoin a horse railway being built under an ordinance 
of the city authorized specially: by act of the Legislature as 
a common carrier, for the transportation of all persons as 
passengers ; and when the court considered that there was 
no sufficient danger of serious injury shown. What has 
that to do with such a case as this? In that case the court 
says: “If the facts in this case showed extreme probability 
of irreparable injury to the property of the plaintiffs, or 
that it would endanger their lives or health, or prove a ma- 
terial injury to the comfort of their existence, this court 
would be of opinion that the injunction should have been 
continued till the final hearing.” 19 Fla. 

Have we not done all this ? 

In Geiger vs. Filer the court refused to enjoin a mere 
tramway to a wharf for the transportation of everyone’s 
freight, and the case being principally a dispute about title 
to property and riparian rights; and in which case all the 
testimony was to the effect that the tramway was not in- 
jurious to complainant, and he having abandoned that 
part of his case in the court below and declined to make an 
issue on it. 8 Fla., 325, 338. 

In the case of Thebeaut vs. Canova the court decided 
that it would not enjoin the erection of a steam-mill on the 
defendant’s own land, where there was no probability shown 
of substantial injury to any one. And at the same time the 
court declares that it will enjoin a nuisance though on the 
defendant’s own land, if it appears that there will be mate- 
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rial injury to the comfort of those who dwell ina neighbor- 
ing house. 11 Fla., 143, 171. 

In Alden and Wife vs. Pinney the court decided that it 
would not enjoin the erection of au ice-house in the waters 
of Pensacola bay, where a wide street intervened between 
the lot of complainant and the ice-house, and he did not 
show any danger of any injury to him or his property at 
all. And the court said that if he had shown any special 
and serious injury to him he could have had his injunction. 
Alden vs. Pinney, 12 Fla., 391, 392. 

This court has decided in many cases that notwithstand- 
ing the answer denies the allegations of the bill, (which this 
answer does not) that if there is a strong presumption that 
the complainant may prove entitled to relief on final hear- 
ing, or if there is a reasonable doubt in the matter as to 
whether upon the answer the injunction ought to be (is- 
solved, it will be retained until the final hearing. Allen 
vs. Hawley, 6 Fla., 142; Carter vs. Bennett, 6 Fla., 214; 
Young et al. vs. McCormick, 6 Fla., 368; Linton vs. Denham 
& Palmer, 6 Fla.,533; City of Apalachicola vs. Ap’l’a Land 
Co., 9 Fla., 340. 

To assist the court in the discretion with which it is 
vested as to whether it will, on answer, dissolve injunction 
or not, and especially where there are allegations of irre- 
parable injury in the bill, the court will hear read, before 
or after the answer is filed, affidavits in support of the in- 
junction which may contradict the answer,and the court will 
give them due weight in its decision. Poor vs. Carleton, 3 
Sumner, 83; 3 Dan’! Chan., p. 1768, note 2; Peacock vs. 
Peacock, 16 Vesey, 49; Morphett vs. Jones, 19 Vesey, 
350. 

Such has always been the practice in Florida. 

In this case the affidavits in support of the bill and re- 
straining order were read and filed without objection ; they 
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are, as they show, by free-holders of St. Augustine; give 
facts, and are unusually respectable, strong and numerous, 
and ought to have had much weight in the cause. 


Jno. T. & Geo. U. Walker for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The bill in this case was filed by the appellants, Garnett 
and wite, setting up that the present terminus of the Jack- 
sonville, St. Augustine and Halifax River Railway Com- 
pany was at the head of the shell-road leading north of the 
gates of St. Augustine and about the line of the city limits; 
that said company is building their road into the city lim- 
its and intend to lay the said railroad on thé side of a street 
next to the property of plaintiff, Mary J. Garnett; and that 
they propose to operate their road with steam locomotives; 
that “she is the owner and seised in fee simple of a 
large piece or lot of land within the city of St. 
Augustine, and having an extensive front on said 
street on which it bounds on the east for about nine hun- 
dred feet; that your orators reside on said property adja- 
cent to said street and that they have divided and platted 
said land into lots for buildings and residences and for sale ; 
that the said piece of land cost Mary J. Garnett $8,000 
last winter,” the winter of 1882; that said street “ is one 
of the most public and most used for driving and walking 
in said city of St. Augustine, and the only wide street in 
the city ; that said railroad is about to run right along and 
upon said street, taking a great portion thereof nearly its 
whole lengh for about a mile and that the said railway 
thereon will be a great public injury and nuisance, and par- 
ticularly to your orators; * * * that said street or 
avenue is the only pleasant and attractive drive near St. 
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Augustine, and is so used by the population of said city 
and visitors thereto, and is therein a great public resort for 
health and pleasure; that it is also a portion of the city 
rapidly improving, has many residences on each side of it 
and some very handsome villas; that the chief value of 
the property along said street is by reason of the handsome 
drive, which is shelled, as residence property ; that by the 
building of said railway down said street, road or avenue 
the same will be utterly spoiled as a drive and as a resi- 
dence street, horses will be frightened, vehicles damaged, 
property, life and limb endangered, and the adjacent prop- 
erty will be greatly and irremediably injured in value, and 
your orators will be greatly and immediately and irreme- 
diably damaged in the premises ; that they have to go to 
the business part of the town, by reason of the distance, in 
a conveyance drawn by a horse, and further, that they have 
a family of small children, and that said railway in front 
of their door will endanger the lives of their family ; that 
the proposed line of the railway to be built on said street 
is not a part of the main line of said railway, is not a part 
of its line of public transportation, is not on the line or its 
right of way to its depot, is not demanded by any public 
necessity or convenience, but is only a branch, switch or 
spur, thrown out for about a mile on this public street ; 
that said company pretend that they have permission from 
the City Council to operate a railway on said street tor one 
year and that they are buiiding the same to carry materials 
for a projected hotel.” 

Plaintiffs allege that the true intention of the said com- 
pany is to get down their rail and maintain it then perpet- 
ually; that there is no necessity to keep said railway on 
said street fora year to transport material for one year. 
Plaintiffs pray a perpetual injunction against the con- 
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struction and operation of the road by the company so far 
as it “ would run in front of their property.” 

Upon the filing of the bill a temporary injunction was 
granted. 

The defendant answered admitting that it intended to 
construct a railway or track along the shell-road mentioned, 
on the side of the rvad next to the property of complain- 
ant, and that it intended to operate it with steam locomo- 
tives, but denies that it intends to lay the track oa the 
partof said road which is shelled, or so as to obstruct that 
part of the road ordinarily used tor drives, or in any way 
to obstruct the side-walk. 

Defendant also admits all the allegations of the com- 
plainants’ bill touching the nature of the shell-road, except 
that it is the only pleasant and attractive drive near St. 
Augustine. It admits that this portion of the city is rap- 
idly improving, and that complainants have divided and 
platted their lands as they allege. 

Defendant denies that by the laying of the said railway 
the property of defendant will be injured in value, or that 
the operation of the road will endanger the life, health or 
comfort of the plaintiffs, or the members of their families, 
to any greater extent or in any other way than does 
the building and operating steam railways generally through 
inhabited regions. 

Defendant makes the following exhibit to the answer: 

“ Resolved, That the Jacksonville, St. Augustine and 
Halifax Railroad Company be and are hereby permitted to 
lay a temporary side-track or switch from the north end of 
the shell-ruad, the present southern terminus of said railroad, 
to the site of the new hotel soon to be erected near the 
old city for the purpose only of delivering lumber and 
other freight for the erecting and completion of said hotel, 
such side-track or switch to be parallel with the shell-road 
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and between the said shell-road and the side-walk on the 
west line thereof, to be so constructed as not to obstruct 
the side-walk or roads and to be removed by said railroad 
company within one year from date thereof; that the said 
railroad company shall keep in good repair the several 
crossings in front of residences along said road, and not to 
allow trains to be run ata greater rate of speed than six 
miles per hour, 
“Passed in council at special meeting. 
“Joun G. Lone, President. 
“July 20, 1883.” 
The above resolutions are entirely satisfactory and agreed 
to by the J., St. Aug. and H. R. R. Co. 
A. M. Lyon, President. 
By H. S. Mine, Superintendent. 


It is admitted that this resolution was passed by the 
City Council of the City of St. Augustine. 

And defendant avers that it intends to construct and op- 
erate the said railroad in strict conformity to and compli- 
ance with all and singular the terms and conditions of the 
said resolution and not otherwise. 

It denies all statements of the bill to the eifect that it 
intends to construct or operate said railway upon any other 
route, in any other mode, or for any other purpose than is 
declared and prescribed in said resolution and denies all al- 
legations in the bill to the contrary. 

It denies that the construction and operation of the road 
in the manner and for the purposes stated would prevent 
the sale of the lots of the complainants or would be a pub- 
lic nuisance. 

Upon the coming in of the ‘answer, the injunction was 
dissolved, the plaintiffs submitting affidavits of several per- 
sons setting up, so far as plaintiffs are concerned, nothing 
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stronger in support of his equities than he has himself al- 
leged. 

In all bills for injunctions to prevent threatened nuisan- 
ces, both the character of the nuisance, as well as the na- 
ture of the injury that will result therefrom, should be 
clearly set forth. For this reason these affidavits, which 
the statute authorizes, so far as they go to show the prob- 
able result of the construction of this road as to the prop- 
erty of the persons making them, are admissible only as 
showing that the act threatenened, if accomplished, would 
bea public nuisance. They are entirely irrelevant when 
considered with reference to the matter of special damage 
to plaintiffs. The equity of the plaintiff here depends 
upon the injury threatened to her property, not to that of 
her neighbors. 

From this order dissolving the injunction this appeal is 
taken, and the granting of this order is the ground of ap- 
peal set forth by appellants in their petition of appeal. 

We have stated the contents of .the pleadings more fully 
than usual in this case as the respondent, the railroad com- 
pany, insists that the plaintiffs have failed to do more than 
to state that the threatened act which. they seek to restrain 
is the construction upon this street on the side next to the 
property of the plaintiffs of an ordinary surface railroad, 
the motive power of which is tobe steam, and that the 
general allegations of irreparable injury and other allega- 
tions of the same character in the bill, cannot be made 
the basis of the action of the eourt. What is the 
rule as to the contents of a bill in such case and 
the manner of setting forth the character of the 
nuisance and the nature of the threatened injury? 
In the case of Thebeaut and Glazier vs. Canova, 11 
Fla., 173, which wasa bill to enjoin the erection of a steam 
mill upon the ground that it would be a nuisance, this court 
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said “the court must act upon facts and not opinions, and 
these tacts must clearly show that the plaintiffs are entitled 
to the relief asked.” Now the only fact here set forth as 
to the nature of the acts complained of is that what is 
threatened is the construction of a steam railway on the side 
ot a street at a place where the plaintiff, Mary J. Garnett, is 
an abutting proprietor. It is not alleged that the railway 
threatened to be constructed is other than an ordinary sur- 
face railway to be operated by steam. 

The general rule is that injunctions against threatened 
nuisances will not be granted except in extreme cases where 
the threatened use of property or the act sought to be re- 
strained is clearly shown to be such as leaves no doubt of 
its injurious results, such results as are recognized to be sub- 
stantial legal injuries. The bill must set forth such a state 
of facts as leaves no room for doubt upon the question of 
nuisance, for if there is any doubt upon that point the bene- 
fit will be given to thedefendant. Mereallegations of con- 
clusions or opinions as to’ the contemplated injuries are not 
sufficient. The precise manner in which he is to be injured 
must be stated. 

We will not stop to discuss the question, but will simply 
say that it is the settled law here and elsewhere that an in- 
dividual cannot recover damages at law, or have relief in 
equity, against even an admitted public nuisance unless he 
makes a case of special and particular injury to himself. 
He must sustain an injury not common to the public. 

The gist of the action, the gravamenof the complaint, is the 
special and particular injury. For the common injury there 
can be no redress, save by some authorized action in behalf 
of the people. In all cases where an individual seeks to 
enjoin a threatened nuisance, he must, in his bill, set forth 
the character of the nuisance distinctly. He must also set 
forth particularly the character of the injury that will re- 
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sult therefrom to him. Now all that is set forth in this 
bill as to the character of the nuisance is that it is a steam 
railway to be constructed on the surface of a street running 
in front of plaintiffs’ property. Such a structure is not 
now held to bea nuisance. Indeed, in some ot the States it 
vis denied that its construction imposes an additional burden 
so as to give the abutting proprietor a right to compensa- 
tion. As to the character of the injuries which plaintiffs 
apprehend will result here they are only such as would at- 
tend the construction of a steam surface railway according 
to approved modern method and custom. ‘ When a rail- 
road is built under legislative authority and the charter or 
law under which it is built authorizing the laying of its 
track on a street, unless the road is negligently constructed 
or operated, neither the obstruction of the street nor the 
soot, jarring or danger resulting therefrom makes it either 
a public or private nuisance.” Wood on Nuisances, 75; 
Rand vs. The Pacific Railroad, 65 Mo., 325; Danville, 
Hazelton and Wilkesbarre Railroad Co. vs. The Common- 
wealth, 73 Penn. State, 29; Fletcher vs. Auburn and Syra- 
cuse Railroad’Company, 25 Wend., 464. 

It is insisted, however, that this road is being constructed 
without legislative authority in that it is to be used for a 
private purpose, to wit: the transportation of material for 
the construction of a hotel, and plaintiffs allege also “ that 
it is not a part of the main line of said railway; is not part 
of its line of public transportation; is not on the line of its 
right of way to its depot ; is not demanded by any public 
necessity or convenience; but is only a branch, switch or 
spur thrown out for about a mile on this public street by 
said railway company for its own convenience.” The au- 
thority under which it is to be constructed is a resolution of 
the City Council of S:. Augustine. This allegation of the 
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bill is not denied. On the contrary, the defendant justifies 
its action under it. 

The first question whic! arises here is whether the City 
of St. Augustine, through its Council, has authority to 
grant the right as against an abutting proprietor to thus con- 
struct ‘a steam railway upon one of its streets. Under its 
charter it has nothing more than the ordinary power to es- 
tablish, open and regulate its streets. It has no express 
power to authorize the construction of a steam railway or 
any other than the ordinary power in municipalities as to 
the streets and commons within its local jurisdiction. So 
far as the title is concerned it is presumed from the allega- 
tion of abutting proprietorship that the fee to one-half of 
the street is in the owner of the lot adjoining and bounded 
by the street. The construction of the road is, therefore, 
without authority either from the State, through the legis- 
lative branch of the government, or from the municipal cor- 
poration. Unquestionably this is a public nuisance. It is 
unlawful and there is no doubt that it may be made the 
subject of proper proceedings to abate it at the hands of 
the State in the local jurisdiction in which ‘it is situated. 
I can find, however, no authority for the conclusion which 
I would like to reach that an abutting proprietor under the 
allegations of this bill as to the character of the contempla- 
ted structure has a right to enjoin its threatened construc- 
tion even though it be a railway unauthorized by law. 
The question of compensation for property taken, if there 
is a taking threatened here, is entirely distinct from the 
right to enjoin the construction of a railway. One permits 
its construction and makes compensation for a contempla- 
ted taking of property, the other denies the right to con- 
struct, enjoins it and prevents its existence. One requires 
pay for what is done, the other prohibits its being done, 
with or without pay. 
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The abutting proprietor here has the fee to the middle 
of the street, but his right, title and interest as against the 
public so long as it remains a street is a right of way in 
the street and a right to its continued use as a street. 

The authorities sustain the proposition that even though 
the contemplated railway be a public nuisance as unauthor- 
ized by law the abutting proprietor has no right of action 
if the structure contemplated is an ordinary surface rail- 
way operated by steam upon a street in front of property 
owned by him. The structure here threatened is not al- 
leged to be other than an ordinary surface railway operated 
by steam, and while there is conflict of authority as to 
whether there is a taking of property as distinct from an 
injury to it in such case, yet as to the question whether it 
is a nuisance, abatable at the hands of an individual, the 
authorities seem to be uniform in announcing that he has 
no such right. 

The order of the Circuit Court dissolving the injunction 
is affirmed, and the case is remanded for further proceed- 


. ings. 





GEORGE WHEATON DEANS, ADMINISTRATOR, APPELLANT, VS. 
Urntan Bowpen, SHERIFF, AND LeonrpAs W. Spratt, 
APPELLEES. 


A person in quiet possession of real estate as owner, may obtain an 
injunction to restrain others from dispossessing him by means of 
process growing out of litigation to which he was not a party. 


Appeal from the Circuit Court for Duval county. 


The facts of the case are stated in the opinion. 
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Geo. Wheaton Deans in pro. per. 


John T. § Geo. U. Walker for Appellees. 


The only reasons assigned by the complainant why equity 
should arrest the process for restoring to him this posses- 
sion, are: 1st, that he is at the time of filing the bill in the 
quiet possession ; 2d, that he holds such possession as ad- 
ministrator, &c.; 3d, that the property is part of the estate 
of his intestate; 4th, that he was not party to the suit in 
which the judgment sought to be enforced was rendered, 
and 5th, that he took possession solely as administrator and 
not by, through or under said Greeley, the defendant in 
judgment, nor by his permission or connivance. 

It is not statel when or how the complainant took pos- 
session, or how or by what title he claims the right to hold 
possession. 

It does not appear that the restitution of Spratt would 
create any cloud on complainant’s title if he has any, impair 
his power to administer the property if indeed it be true 
that it belongs to the estate, or that it will cause a multi- 
plicity of suits, orthat any fraud has been practiced by Spratt, 
or that he isin anywise seeking to make an inequitable use 
of legal process. 

A party seeking to be protected by injunction in the pos- 
session or enjoyment of real property must show a right 
by something more than a mere assertion that it exists ; 
and it must upon the facts alleged appear to be such a right 
as the court will feel bound to protect on his own showing 
against the act of the defendant. There must be a clear 
and satisfactory showing of a right superior to that which 
it is sought to restrain. Outcolt vs. Disbrough, 3 N. J., 
Eq., 216; Hamilton vs. Adams, 15 Ala., 596; 1 High. on 
Injune., 2d Ed., §$§3840, 355, 359, citing Hamilton vs. Hen- 
drix Heirs, 1 Bibb, 67; Tevis vs. Ellis, 25 Cal., 515. 
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The right of Spratt to be restored to the possession of 
which he was forcibly deprived is not even at all inconsis- 
tent with any of the allegations of the bill. 

The complainant ought at all events to be required to 
state a case upon which if Spratt be restored to the posses- 
sion he could recover it back from him. McGee vs. Smith, 
16 N. J. Eq., 453. 


Mr. Justice Westcott delivered the opinion of the 
Court. 


In this case Spratt sued Greeley in forcibly entry and 
unlawful detainer of the premises. He obtained judgment 
of restitution at November term, 1882, of the Circuit 
Court against Greeley, and had a writ of habere facias pos- 
sessionem. This bill is by Deans, who alleges that he was 
appointed on the 16th of February, A. D. 1881, adminis- 


-trator de bonis non of the estate of Jacob Foreman, de- 


ceased ; that the estate is still unsettled; that as such ad- 
ministrator he is in the quiet and peaceable possession of a 
room embraced in the habere facias possessionem, which is a 
part of the estate he represents, and that the sheriff threat- 
ens to dispossess him by immediate execution of the pro- 
cess; that to said suit he was no party, or any wise in 
privity ; that he took possession solely as administrator as 
aforesaid, and not by, through or under the said Greeley, 
nor by his permission or connivance. 

A temporary injunction against execution of the process 
was granted upon motion of Deans, which was afterwards 
dissolved upon motion of Spratt. From this order dissolving 
the injunction Deans appeals. 

“ A person in quiet possession of real estate as owner 
may obtain an injunction to restrain others from dispossess- 
ing him by means ot process growing out of litigation to 


which he was not a party.” Here Deans disclaims any con- 
58 
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nivance or privity with Greeley. If Deans had, as he 
alleges, an honest possession when the execution of the writ 
was threatened it is impossible that he, a stranger, could be 
bound by the proceedings between Spratt and Greeley. 

The following authorities are to the point involved: Dan- 
iel Chy. Plead. and Prac., $1624; Kerr on Injunctions, 
583; High on Injunc., §357; Banks vs. Parker, 80 N. C., 
157 ; Goodnough vs. Shepard, 28 III., 81. 

We have read with attention all the cases cited by re- 
spondent except the case from the 15th of Alabama, which 
book we have not been able to find. These cases are not 
applicable here. Most of them are contests between par- 
ties to the suit in which the writ issued or those holding 
under them. 

The order dissolving the injunction is reversed and the 
case will be remanded for further proceedings consistent 
with this opinion and contormable to equity. 








Joun T. WALKER ET ALS., APPELLANTS, vs. GEORGE F. 
DREW ET ALS., APPELLEES. 


1. A surety for a debt of asdeceased intestate, the debt being due, 
has a provable claim against the estate. 

2. In the absence of a lezal personal representative of a deceased in- 
testate a creditor of such intestate has no equity to have a re- 
ceiver appointed to collect the assets and administer the estate : 
this, in a suit by such creditor against an alleged wrongful execu- 
tor, a creditor of the intestate, and a debtor to the intestate. 


Appeal from the Circuit Court for Duval county. 


Plaintiffs, respondents, Drew, Bowden, Dzialynski 
and Buckman, file their bill in chancery, and allege sub- 
stantially that H. B. McCallum, in his lifetime, and on the 
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20th of January, A. D. 1881, executed a promissory note 
to S. B. Hubbard for four hundred dollars, payable one year 
after date, and that they joined in the execution of said 
note with him ; that while in furm the note is a joint note, 
they were, in fact, sureties, the money being borrowed by 
him and for him; that this money he used about a pub- 
lishing and printing company, alleged to be a corporation, 
in which printing and publishing business he was then en- 
gaged ; that the said McCallum was the owner of all the 
stock, property, business and effects of said printing estab- 
lishment, the business of said establishment being the pub- 
lication of the daily and weekly Florida Union ; that about 
the 27th of January, A. D. 1883, the said H. B. McCallum 
sold all of his said printing establishment, stock, effects and 
type, to defendant, Charles H. Jones, for the sum of twelve 
or fifteen thousand dollars or more; that the said McCallum 
received in cash about five thousand dollars, and “ six thou- ' 
sand or nine thousand five hundred or more dollars” in 
notes secured by mortgage for the balance of the purchase 
money ; that McCallum died on the 29th January, A. D. 
1883, leaving a balance of about $300 due on said note to 
Hubbard; that his widow, Elizabeth H. McCallum, sur- 
vived him; that immediately upon his death John T. and 
George U. Walker, without legal authority as administra- 
tors or executors, possessed themselves of all the property 
of the said McCallum, publishing a notice in a public news- 
paper calling upon all persons indebted to McCallum to 
make prompt payment to them, and calling upon all credit- 
ors of McCallum to present their claims to them ; that as 
such creditors the plaintiffs presented said note, but that 
notwithstanding frequent applications for payment they 
have been unable to collect it; that John T. & George U. 
Walker have collected a large amount of the assets of the 
estate and have paid some of the debts. 
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Plaintiffs aver upon information and belief that in addi- 
tion to large sums-paid out by said defendants on the debts 
of the deceased the sum of $7,000 has been paid out of the 
purchase money of said property, assets of the estate, but 
to whom said payments were made they do not know, ex- 
cept that they are informed that one Winburn J. Lawton 
received several thousand dollars of the same; that the said 
Lawton was entitled to no priority as against plaintiffs, nor 
were the other creditors, to whom payments were made, en- 
titled to any priority. - 

The plaintiffs allege that there should still remain, as as- 
sets of said estate, the sum of five thousand dollars, or more, 
the balance of purchase money of the printing establish- 
ment, which MeCallum sold before his death, secured by 
mortgage, and other large sums of money, assets of said es- 
tate, and that there is a sufficient amount of assets to pay 
their cfaim, if a proper and judicious management or ad- 
ministration of the assets of said estate be had and imme- 
diate steps are taken to secure the same. 

Plaintiffs allege that a part of the purchase money, being 
the sum of $6,500 of said property sold by said McCallum 
to said Charles H. Jones, now appears of record in notes, 
secured by mortgage on the same property in the name of 
E. H. McCallum, widow of H. B. McCallum; that said 
notes are signed by Charles H. Jones, and bear date January 
31, 1883; that they are informed and believe that the said 
E. H. McCallum was not possessed of means to purchase 
said notes, and aver that the said notes and mortgage are 
properly a part of the estate; that the debts due in the 
said printing business and “the record claims and liens 
against said H. B. McCallum, or his said estate,” did not 
exceed in all the sum of $5,000 ; that the debts of the print- 
ing business did not exceed the sum of three or four hun- 
dred dollars; that this sum was due the employees of the 
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printing establishment; that the said defendants, John T. 
and George U. Walker, “now claim to know nothing of 
said estate, or the assets thereof, or to represent the same” ; 
that while they have thus managed the estate, they have 
given no bond for the application of the assets of the estate, 
and unless some order is given tor thesecurity of the plain- 
tiffs their claim will be endangered, if not lost; that the 
mortgage notes aforesaid and other securities “received as 
part payment of such purchase money are negotiable and 
may be, if they have not already been disposed of, and the 
claim of your orators defeated, a part of said purchase 
money already appearing, as aforesaid, now of record in 
notes, secured by mortgage upon the same property in the 
name of the widow of McCallum, in the sum of $6,500.” 

Plaintiffs aver that the widow of McCallum was not pos- 
sessed of means to have purchased the said mortgage notes, 
and that this debt was a part of the assets of the estate. 

Plaintiffs pray that defendant, Charles H. Jones, may be 
enjoined from paying said notes and mortgage, or any part 
of the debt due, or to become due to H. B. McCallum, to 
John T. and George U. Walker, or any other person except 
by order, of the court; that a receiver be appointed to take 
charge of all the assets of the estate of H. B. McCallum, 
he to control, keep and dispose of them under the direction 
of the court; that the note and mortgage for the sum of 
$6,500, given by said Jones to the widow of said McCal- 
lum, may be decreed to be a part of the assets of his estate, 
subject to the claim of plaintiffs ; that the said widow may 
be enjoined from any disposition or control of the same ; 
that the said Hubbard may be required to present and 
prove his said claim before a master of this court; that 
upon such proof the amount of said claim may be immedi- 
ately paid and satisfied in full out of the eftects of the es- 
tate. There is a prayer for alternative relief. 
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The defendants interposed a demurrer to this bill, which 
being overruled, they enter their appeal to this court. The 
general ground for reversal assigned is the overruling the 
demurrer. 


A. W. Cockrell for Appellants. 


The equity of the bill was assailed by the demurrer, and 
the action of the court overruling the demurrer is here the 
basis of the petition of appeal. 

Briet. The court should have sustained the demurrer : 

1. It is the settled rule in equity, if a person wants relief, 
touching the personal assets of his debtor, he must show 
he has taken out execution at law. Brenkerhoft vs. Brown, 
4 Johns. Chy., 676. 

2. Persons intermeddling with a decedent’s estate are lia- 
ble to the executor or administrator, only. Scriven vs. 
Bostwick, 2 McCord’s Chy., 410; s. c., 16 Amer. Decis., 
664. 

8. As all the creditors of H. B. McCallum are equally 
interested in his estate, no decree can be rendered in this 
cause without drawing the whole estate, and its adminis- 
tration into this chancery case. Thompson vs. Brown, 4 
Johns. Chy., 639 ; Scott vs. Wolf, 64 Ala., 182. 

4. It the estate is to be administered, the executor de son 
tort being before the court will not dispense with the pres- 
ence of the regular representative ; the executor de son tort 
is only treated as executor tor the purpose of being 
charged, not for any other purpose. Williams on Execu- 
tors, pages 1727, 2016, 2128, and the cases therein cited ; 
Garner e¢ al. vs. Gant, 19 Ala., 668. 

The conclusive answer to the bill is, that the title to the 
assets sought to be appropriated to the payment of the note, 
not being before the court in the person of the rightful rep- 
resentive, he could not be bound by the decree which the 
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court might make touching the assets of the decedent. 
Upon his appointment, he is clothed, by the action of the 
-only court constitutionally competent to grant letters, with 
the title to all the assets which were of the decedent at 
the time of his death, and hence he could recover the as- 
sets notwithstanding the disposition sought to be made of 
them by the Chancery Court prior to his appointment. 
There is no such thing as an executor “de son tort” under 
our system. 17 Arkansas, 122, 129; 11 Kansas, 214; 50 


Cal., 388. 
As to whether an executor de son tort may be sued at 


law, and not in equity, see Campbell vs. Shelton, 13 Pick., 
8, 22, 24. ° 


H. H. Buckman for Appellees. 


George F. Drew e¢ als., complainants in the lower court, 
file their bill as sureties of one McCallum, deceased, on a 
promissory note, against Walker & Walker et als., to estab- 
lish their claim to relief, obtain an account and discovery 
of assets and a payment of the debt for which they are 
sureties, and thus release them from liability on the same. 

A surety may come into equity to compel the principal 
to pay the debt and relieve him of his liability. 12 Fla., 
329; 1 Story’s Eq. Jur., $§327, 639, and note 2. 

Even though the debt has not been paid by him, or suit 
commenced against him by the creditor, sureties, right to 
relief arises upon default of the principal to pay at the 
time of maturity of the debt. 1 Vol. Amer. Decis., 48 
page, and page 630; 1 Root, Conn., 291 ; 12 Fla. Rep., 329. 

The debt for which appellees are sureties was a debt of 
deceased principal and due by him. 

All debts due by testator are debts due by executor, and the 
executor is liable in his representative capacity to all equi- 
table demands which existed against deceased at time of his 
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death. 5th Ed., (American,) Wms. on Executors, 2 Vol., 
1557, 1559, 1319. 

Sureties are creditors in equity, their right to relief aris- 
ing upon default of principal to pay, their on/y remedy is 
in this court to compel payment of the debt. 16 Fla., 519 
to 529, &c.; 12 Fla., 329; 4 Des., 45, 227. 

An executor de son tort is one who is without proper 
authority of decedent, or Ordinary, doth such acts as be- 
long to the office of executor or administrator, such as hav- 
ing assets in his hands at time of suit against him, paying 
debts of deceased out of assets, receiving debts due him, 
demanding debts due and the ge slight circumstan- 
ces necessary. 3 Bacon, 21, 22;°2 T. Rep., 97; Williams 
Ex., 5 Amer. Ed., 1 Vol., 224, 225; Ibid, 227, 232 and 
note U. 

When one has so acted as to become in law such execu- 
tor, he renders himself liable to actions, not oniy by the 
rightful executor or administrator, but also to be sued by 
creditors, legatees, &c., of deceased. 

He has all the liabilities and none of the privileges of 
rightful executor. 1 Wms. Ex., 231; Blackstone Com., 
(Chase,) 605; 2 T. Rep., 97 and 597; 3 T. Rep., 581. 

In actions by a creditor against him he shall be named 
executor generally, and the same judgment may be obtained 
against him as against other executors; that debts and 
costs be paid out of assetsof estatein his hands. 3 Bacon, 
25; 1 Mod., 208; Blkst., by Chase, 605; 2 Mod., 51; 2 
Blkst., 507, 508; Wms. Ex., 231, 232 and note 3, 233 and 
note 3. 

All lawful acts he doeth are good, and he is allowed in 
equity all payments as were incumbent on rightful execu- 
tor to make. Wms. Ex., Ist, 282-3; 3 Bacon 25 and 26. 
Such executor liable only for assets if he show correct ad- 
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ministration, but least irregularity will charge him per- 
sonally. 3 Bacon, 25. 

Whether he be such executor or not is question of law. 
8 T. Rep., 99. 

He is so named to distinguish him from others, there be- 
ing several kinds. He is nevertheless executor and the law 
casts upon him those duties and liabilities that others de- 
rive from the will or letters because of his own acts. 

When the contract is that the principal shall pay a cer- 
tain debt at a time specified, the surety can have an action 
when the principal defaults even before he is called upon to 
pay as surety. Perry vs. Foy, 8 B. and C., 11; Mease vs. 
Mease, Cowp.,47; Evelyn vs. Evelyn, 2 P. Williams, 659 ; 
Loosemore vs. Redford, 9 M. and W., 657; Russell vs. La- 
Rouge, 11 Ala., 352; Post vs. Jackson, 17 Johns:, 239 ; 
Wright vs. Wright, 4 Barb., 235; 1 Ohio, 534; Stump vs. 
Rogers; Washington vs. Jait,3 Hump., 534; Bishop vs- 
Day, 13 Vt., 81;- Ramsey vs. Gervas, 2 Bay., 145. 

Above cases referred to in note 1 American Decisions, 
page 4S, and the same volume, page 635. 

Demurrer 

To first ground. Statute does not prohibit suit before six 
months. McClellan’s Digest, p. 84, $28. 

To second. Sureties are entitled to sue in equity to obtain 
relief though they have not paid the debt. 12 Fla., 329. 

To third. Bill does allege. Company was not a partner- 
ship. Nota legally organized corporation, or if so, was 
dissolved and why. Shows indebtedness. 

To fourth. Bill does not seek administration of estate. 
But only an establishment of their claim, discovery and pro- 
tection of assets and payment of debt. Bill makes execu- 
tors de son tort parties who are sufficient represeptatives. 
Demurrer admits their possession of assets. Demurrer 
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should show who representative is, if they are not. Story’s 
E, Pld., 238, §543 ; Dan’l Chan., 288, 555, note 1. 

To fifth. All parties in possession of assets. Debtors of 
estate and all liable to account thereto proper defendants 
where found. Waste insolvency. Want of responsibility 
and misappropriation of assets shown. S. Eq. Pld., secs, 
178, 224, 227, 229, 232, and note; 1 Dan’l Chy., 323, 324, 
and note; Story’s Eq. Jur.,sec. 423; William E., 1832, 1833 
1831, and note A. Improper joinder can only be taken ad- 
vantage of by improperly joined parties. Story’s Eq. Pld., 
237, and note 4, 544. 

To sixth. Sureties entitled to all equitable liens on prop- 
erty of principal. 12 Fla., 324. Bill shows money was 
used in business and helped produce or save assets. Debt 
is admitted. As debt against deceased it survives as debt 
against estate. Not necessary to enforce claims against es- 
tate that lien by judgment or otherwise be shown. 4 Fla., 
17, 78. ' 

To seventh. Bill makes those who have possession of as- 
sets defendants, charges acts showing them executors. Law 
fastens upon them liabilities for their voluntary acts. They 
are protected in equity in all lawful acts, even if not, cannot 
have relief to creditors’ prejudice. Story’s Eq. Pld., 179; 
3 Bacon, 26. 

To eighth. They are sutticient representatives of estate 
and protected in all lawful acts. Decree or judgment 
against executor de son tort is that plaintiff recover debt 
and costs out of assets of estate. 1 Wms. Ex., 231, 332; 
3 Bacon, 25, note 3. 

To ninth. Husband cannot be made plaintiff as relief 
asked against him, and if not he is the only person who can 
. complain. S. E. Pld., 237, and note 4. 

Executors in equity are considered trustees, and assets 
trust fund and equity will compel account of them and pro- 
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tect them, as of any other trust fund. Executor de son 
tort considered trustee in equity. 1 Des. Eq. Rpts., 214; 
Williams’ Ex., 1819, 1820; Story’s Eq. Jus., 541, 579. 

Court will appoint receiver where executor insolvent mis- 
appropriates assets, waste, misconduct, &c., shown. Wms. 
Eq., 205, and note; 1844, and note 1; 1 Sty. E. Jus., secs. 
541, 828, 836. 

If plaintiff entitled to relief, though not to discovery, de- 
murrer bad. S. Eq. Pld., 548. 

If title to relief shown, discovery compelled. 8. Eq. Pld., 
551. 

Even it demurrer good to relief, it is not a bar to discov- 
ery, and bill will be maintained. 8. Eq. Pld., 441, 812, 
546. 

We ask that our claim be established and a discovery of 
assets had, and the same protected and saved, and decree of 
payment of the debt out of same, or at least that our claim 
be established, and for a discovery and protection of the as- 
sets for the payment of said debt in course of administra- 
tion, and pray that decree of lower court be affirmed, and 
for such other relief as this court deem meet. 

Bill shows the possession of assets and appropriation of 
same, and no authority for holding them, no account or 
statement of assets filed or shown by them. Bill shows our 
claim against those assets, and we submit the creditors’ 
right to call them to account and ask the interposition of 
equity to protect the fund. 

Acts which destroy the end for which a corporation was 
created are a surrender of its corporate rights and powers 
and adissolution of same. Field on Corporation, 556, 494, 
note; Am. Des., 10 Vol., 273; 20 Vol., 122,119; 26 Vol., 
111; 33 Vol., 660; 2 Kent, 311, 312; U.S. Dgst., Ist Se- 
ries, Vol. 8, 726, §2072. 
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Mr. Justice Westcott delivered the opinion of the 
court. 


An analysis of this case presents a bill by sureties of a 
deceased intestate against three parties alleged to be inter- 
meddling with his estate, and with having custody of the 
assets thereof without lawful authority, these three persons 
being John T. Walker, George U. Walker and Elizabeth 
H. McCallum, the widow of the deceased, the allegation 
against Mrs. McCallum being that she is improperly in pos- 
session of or controlling an asset of the estate, a debt to the 
estate by Charles H. Jones, and a creditor of the deceased 
alleged to have received payment of his claim when not en- 
titled toany priority as against plaintifis. 

No relief is prayed against this satisfied creditor, and 
we do not see how there could be as the payment of his 
debt was precisely the thing which plaintiff himself seeks 
here, he being no more than a simple creditor. 

There are sufficient assets remaining to pay the sureties’ 
debt “if a proper and judicious management or adminis- 
tration of the assets of said estate be had and immediate 
steps are taken for the benefit thereof.” 

Giving the surety here the standing ot acreditor otf the 
deceased intestate, principal, and we think he certainly has 
a provable claim against the estate, the debt of the princi- 
pal being due and unpaid; what are the equities attached 
to that relation as applicable to the subject matter of this 
suit? Where is the equity of the creditor here to have a 
receiver appointed to administer this estate? Whatever 
may be the liability of a person, who, without lawful au- 
thority, either as executor or administrator, converts or col- 
lects assets of the estate to the legal administrator or per- 
sonal representative, or to a creditor, this wrongful execu- 
tor has no authority to collect the debts. He is not enti- 
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tled to an action, has no right to reduce assets and his 
own liability is substantially founded upon tort. 

Again, the creditor of an intestate estate has no direct ac- 
tion against its debtors to appropriate the debt to the satis- 
faction of his claim. If he attempts this he becomes him- 
self pro tanto an executor de son tort, if there be such a thing 
as au executor de son tort in Florida. Besides he can be 
entitled to no particular priority against any debt under 
our statute. He has no lien if he gets a judgment, not be- 
ing one of the claims to which the statute gives priority. 
It follows, therefore, that neither an executor de son tort, if 
there be such a relation in Florida, nor a creditor, nor each 
combined have an equity to sue for and recover the debts 
due an intestate estate or to control the debts of such es- 
tate. If this be so, and that it is so we have no doubt, 
where is their equity to have a receiver to do these acts? 
We are entirely satisfied that a creditor cannot maintain 
such a bill as this. What kind ofa bill he can maintain, 
and what are his rights against an intermeddler for assets 
in his hands or illegal administration or appropriation of 
those collected by him, is a question which does not arise 
here. 

The order overruling the demurrer is reversed and the 
case will be remanded with directions to allow the demurrer 
and dismiss the bill without prejudice to any other proceed- 
ing in equity or at law which plaintiffs may institute, or 
for any relief different from that sought to be had in this 


case. 











920 SUPREME COURT. 








Marks v. Elizabeth R. and Mary G. Baker—Opinion of Court. ‘ 








M. R. Marks, APPELLANT, vs. ELizaBetH R. anpD Mary 
G. Baker, APPELLEES. 


1. A deed of land will not be annuled because of the failure to pay all 
of the purchase money. A remedy in equity may be to subject 
the land as for an equitable lien for the unpaid balance. 


2. In a suit upon a contract made with a party since deceased, his legal 
representatives are necessary parties. 


3. When a decree pro confesso, regularly entered, has become absolute, 
the complainant is entitled to such relief as may be had upon the 
facts stated in his bill, and the decree pro confesso should not be 
set aside upon mere motion ; but if the bill shows no ground for re- 
lief and the court sets aside the decree pro confesso, complainant 
cannot, on appeal, reverse the order setting it aside, as he has no 
equities, but his bill should be dismissed without prejudice. 


Appeal from the Circuit Court for Orange county. 
The facts of the case are stated in the opinion. 


D. F. Hammond for Appellant. 
W. R. Anno and Alex. St.-Clair Abrams for Appellees. 
Tue Cuter-JusticE delivered the opinion of the court. 


Marks, in April, 1882, filed his bill against the respond- 
ents as executresses of the last will and testament of Boll- 
ing Baker, deceased, and as heirs at law of said deceased. 

It is alleged that he entered into an agreement with Ba- 
ker whereby in consideration of certain services to be per- 
formed by Baker as an attorney at law he paid him $120 
in money and gave him his note for $100, and conveyed to 
Baker’s daughters, who are the executresses under Baker’s 
will, ten acres of land, the consideration being expressed in 
the deed at $500 ; that Baker performed a part of the ser- 
vices under the said agreement, and died, leaving a large 
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‘part of the services which he had undertaken under the 
agreement unperformed, and defendants as his representa- 
tives have not provided for the completion of the legal ser- 
vices; that they hold the note of $100 and insist on its pay- 
ment, and hold the title to said land. He prays an injunc- 
tion to restrain them from selling the land, and a decree 
that an account be taken of the value of the services ren- 
dered under the agreement by Baker, and whatever sum is 
due on such account from complainant be made a charge 
upon the land, and that on payment of the amount the deed 
of the land be annulled, because of the failure in part of the 
codsideration as stated, and for such other relief &., as may 
be had. 

The subpeena was returnable on rule day, May 1, 1882. 
On April 15, 1882, complainant amended his bill by strik- 
ing out the words charging defendants as executresses, and 
striking out the words “ executrix ” and “ heirs” wherever 
they occur, “and also all words, sentences and phrases show- 
ing any right withheld or actions performed as heirs or rep- 
resentatives of said estate,” and inserting in lieu thereof 

.“ defendants in their own right.” A further amendment 
chargés that at the time of the agreement and execution of 
the deed it was agreed between Bolling Baker and com- 
plainant that “ Baker would accept said land as a residence 
for himself and family, and in the event he changed his 
mind and should fail to do so, that he would accept the 
consideration price therefor, to wit: the sum of $500, and 
that said land should be reconveyed to your orator 
upon the payment thereof.” The Chancellor made an 
order April 15, 1882, permitting the amendment “to be 
filed when sworn to.” The solicitor for complainant, on 
the 6th of November, 1882, attached his affidavit of the 
truth of the amendment according to his knowledge and 
belief. On April 17, 1882, the Chancellor refused an in- 
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junction and granted leave to ameng the pleadings. A de-’ 
cree pro confesso was entered by the clerk against the defend- 
ants on December 4, 1882, the defendants having failed to 
plead, answer or demur. Up to this time the detendants 
had not entered an appearance. 

On January 5, 1883, the Chancellor made an order ap- 
pointing a special master to take and report testimony. On 
May 25, 1883, the defendants, by solicitors, moved to set 
aside the decree pro confesso on the ground that no notice 
of the amendment of bill had been given to defendants, 
and the decree was taken without their consent. The 
court granted the motion and ordered that defendants/be 
allowed until the first day of July, 1883, to plead, answer 
or demur to the amended bill. 

From this order complainant appealed. 

The foregoing exhibits the status of the case at the time 
the appeal was taken, as we understand the record. 

The grounds of the appeal are that defendants did not 
show any sufficient cause for setting aside the decree pro 
confesso ; that no notice of the amendment of the bill was 
necessary because no answer had been filed and no copy of 
bill had been taken out by defendants, and there was no 
deceit, surprise or irregularity in obtaining the decree, 
therefore the application to set aside the decree after it had 
become absolute ought not to have been granted. Strib- 
ling vs. Hart e¢ al., 20 Fla., 235. 

Assuming that the complainant had the right under the 
rules to amend his bill as filed against the defendants in 
their representative capacity and as heirs at law, by strik- 
ing out all charges against them in such capacity and in- 
serting the words “ in their own right” after their individ- 
ual names, thus discontinuing the suit as against the rep- 
resentatives of the deceased and continuing it as against 
the defendants personally, we must agree with appellant 
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that the defendants were not entitled to have the decree 
pro confesso vacated after it had been of record twenty days, 
according to our construction of the 45th equity rule, and 
that the complainant was entitled to such decree as the 
equities of his bill authorize. Stribling vs. Hart, supra ; 
Trustees vs. R. R. Co., 16 Fla., 730. 

After the bill was amended as stated the only parties be- 
fore the court were the complainant and the defendants in 
their personal capacity, and the bill not charging any fraud, 
or that any mistake or accident had entered into the trans- 
action, or any other ground of equitable cognizance as to 
these defendants in respect to the deed sought to be revoked, 
the complainant was entitled to no decree under his bill. 
The matt-r on account of which a decree was sought was 
an agreement between him and Baker, deceased, and his 
legal representatives are not parties. As the bill stood be- 
fore the amendment the representatives were parties, as 
such, and as heirs at law, while the bill charged nothing 
against defendants in any other right or capacity. If any 
cause had been alleged for setting aside the deed, not only 
the defendants, as grafitees, name: in the deed, but also the 
legal represeniatives of Baker, must have been parties. It 
is Baker’s contract that is charged to have been broken. 

Under the statements of the bill, if the purchase price 
of the land conveyed was not paid or otherwise satisfied, 
and the defendants have no other legal, equitable interest 
in the property than that stated, it may be that an equita- 
ble right exists in the complainant to subject the land as 
for a balance of the purchase price remaining unpaid. 

As no decree could be made in behalf of the complain- 
ant upon the bill under the cleeree pro confesso, he has no 


ground of appeal from the order setting it aside. We can- 
59 
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not, therefore, reverse the order, but will dismiss the appeal 
and remand the cause with the direction that the bill be 
dismissed without prejudice. 





JoHN Joost, APPELLANT, vs. CHARLES G. Exuiort, Ap- 
PELLEE. 


P. TrscHLER, APPELLANT, vs. L. W. WALL, APPELLEE. 


1. A paper purporting to be a citation which is not properly tested, 
and which is not served by an authorized officer, is not a legal 
notice of an appeal. 

2. Writs issuing from this court or by the Clerk of the Circuit Court. 
which serve the purposes of writs of this court, should be tested 
in the name of the Chief-Justice of this court. There is no 
law authorizing any writ to be tested in the name of the Judge 
of the Circuit Court. 


Appeals from the Cireuit Court for Duval county. 


The appellees moved to dismiss, The other facts are 
stated in the opinion. 


M. C. Jordan for Wall, movant. 

T. A. McDonnell tor Joost, Appellant. 

J. W. Archibald tor Elliott, movant. 

Ino. T. & Geo. U.. Walker for Tischier, Appellant. 


Mr. Justice Westcott delivered the opinion of the 
court. 
In one of the above cases, Tischler vs. Wall, the citation 


is tested in the name of the Judge of the Circuit Court, and 
is served by an individual, uot an officer of the court. 
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All writs issuing from the Circuit Court, except writs of 
error, under the act of February 10, 1832, Thomp. Dig., 
447, sec. 4, are by the statute required to be tested in the 
name of the Clerk of the Circuit Court, and all writs issu- 
ing from this court or by the Clerk of the Circuit Court 
which serve the purposes of writs of this court should be 
tested in the name of the Chiet-Justice of this court, where 
the statute does not otherwise direct. There is no statute 
in this State authorizing or requiring any writ to be tested 
in the name of the Judge of the Circuit Court. We thus 
have no legal citation, and no legal service of what pur- 
ports to be a citation. 

In the other case, Joost vs. Elliott, there is no citation 
and none has been issued. The appeals are taken to this 
term. The consequence is that these appeals must be dis- 
missed for want of any legal citation. While discussing 
this subject we will remark, in order that the proper prac- 
tice may be known, that the originals of all writs by which 
parties are brought into this court, whether they have 
issued from this court or by the Clerk of the Circuit Court, 
should accompany the transcript of the record here if ser- 
vice has been perfected when the record is filed, and if ser- 
vice has uot been then perfected the writ should be re- 
turned to this court when served and by the proper return 
day. These judicial writs perform, to a great extent, the 
same function here that the original or summons ad respon- 
dendum periorms in ordinary actions in the Circuit Court. 

In one of these cases service of citation was made by a 
private person, not an officer. There is no rule of court 
or statute of the State which authorized such a proceed- 
ing. It is, therefore, no legal notice. 

Our attention has been calied to the case of Dayton vs. 
Lash, 4 Otto, 112. The diiference between that case and 
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this is that in that case there was a legal citation not served, 
while in these cases we have no legal citation. 
The appeals are dismissed for want of legal citation. 











Lara, Ross & Co., APPELLANTS, VS. GREELEY AND Buals- 


DELL, APPELLEES. 


1. A. contracts with B. to do certain work. One of the stipnlations 


of the contract is that payments shall be made to B. when the 
work contracted for shall have been inspected and accepted, A, 
reserving ten per cent. from each payment until the whole work 
shall have been inspected and accepted ; A. to have power in case 
of B’s failure to perform the work faithfully, to annul the contract. 
The reserved percentage in such event was to be forfeited. B. 
contracts with C. to do the work upon like teris as existed be- 
tween himself and A. C. performs a part of the work but fails 
to complete it and abandons it. B. completes the work and col- 
lects the money due on the entire contract : Held, That C. is not 
entitled to the ten per cent. retained from amounts due him for 
work done by him under his contract with B. 


2. Where the testimony of plaintiff is that the contract upon which 


he sues was made at a certain place, and in the presence of named 
disinterested parties, and these parties when examined deny any 
knowledge of such contract, plaintiff's testimony must be re- 
jected in the determination of the cause. 


Appeal frum the Circuit Court for Duval county. 

The case was tried before Mr. H. H. Buckman as Referee. 
The facts of the case are stated in the opinion. 

Fleming § Daniel for Appellants. 

R. B. Archibald for Appellees. 


This is an action to recover a balance due for labor and 
materials where the plaintiffs partly pertormed the contract 
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and which part performance was accepted by the defendants 
and was of value to them, but plaintifts did not perform 
the entire contract within the time specified in the contract. 

Where work done under a contract has been accepted the 
contractor is entitled to the contract price, less the cost of 
completing his unfinished contract. Howard vs. City of 
Oshkosh, 37 Wis., 242. Same principle held in Lee vs. 
Beebe, 13 Hun., N. Y., 89; Cunningham vs. Morrell, 10 
John., 203. 

In this case, Greeley and Blaisdell vs. Lara,Ross & Co., it 
was agreed by and between the parties to the contract 
that periodically there should be an inspection of the 
work done and if accepted by the government engi- 
neer making such inspection the plaintiffs were to be enti- 
tled to pay for such accep‘ed portion, less ten -per cent. 
This rendered the contract severable. 2 Parsons on Con- 
tracts, 6th Ed., pages 517 and 518; Woods vs. Russell, 5 
B. and Ald., 942; Clark vs. Spence, 4 A. & E., 448; Laid- 
ler vs. Burlinson, 2 M. and W., 602; Cunningham vs. 
Morrell, 10 John., 203. 

But even in cases where the contract is not severable, 
where a party has done work and furnished materials 
which another has retained and accepted, the law implies a 
promise on the part of the latter to pay what would be a 


* reasonable price, less any damages which the latter may 


have sustained by reason of the non-performance of the en- 
tire contract. 2d Parsons on Contracts, 6th Ed., page 523; 
Tunno, and Jessup & Co. vs. Robert, 16 Fla., 738; Rule 
stated on page 744 and cases therein cited ; Sickles vs. Pat- 
tison, 14 Wend., 257. 

The evidence in this case shows that the latter portion 
of the work done and materials furnished by the plaintiffs 
for the defendants was performed and furnished, accepted 
and partly paid for by the defendants, after date for com- 
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pletion of the contract, showing a waiver of the condition 
in the contract as to time of completion of the work. 18 
Barbour, (s. c.) 112; Matthew, 18th chap., 23d verse. 
We further claim that when the agreement was made at 
‘the Carlton House it was agreed that defendants should 
complete the work and give up plaintiffs’ bond, and that 


plaintiffs should have “all they had earned,” whicl: in- 
cluded the 10 per cent. sued for. 


Mr. Justice’ Westcott delivered the opinion of the 
court. 


This is an appeal from the Cireuit Court tor Duval 
county, the trial and judgment being by a referee. 

The action was assumpsit and the causes of action set up 
were amounts due under an alleged special contract, and 
amounts alleged to be due for work done and materials 
furnished by plaintiffs, Greeley and Blaisdell, to defend- 
ants, Lara, Ross & Co. The referee gave judgment for 
plaintiffs, and from this judgment this appeal is taken. 

There are two written contracts in the case and one al- 
leged verbal contract. Out of the two written contracts 
the claim for work and labor arises, and the verbal contract 
is subsequent to the written contracts and is also based 
upon what happened under the two written contracts. 
It is thus apparent that the consideration of the claim for ° 
work and labor under the written contracts first will save 
a repetition of the statement of the nature of such contracts 
when we come to consider the claim under the special con- 
tract,and will at the same time earlier diselose the material 
tacts and merits of the controversy. 

The claim is for work and material furnished under a 
contract not fully performed. The first position is that 
whether the contract be entire or.severable plaintiffs were 
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entitled to recover the amounf claimed under their quan- 
tum meruigand valebant counts. 

On the 4th September, 1880, defendants, Lara, Ross & 
Co., entered into a contract with the United States, through 
its proper engineer ofticer, General Q. A. Gilmore, for the’ 
construction of jetties at the entrance to Cumberland Sound, 
between Georgia and Florida. This contract is very 
lengthy, embracing various specifications as to the nature 
of thé materials out of which the jetties were to be con- 
structed, and other matters, a knowledge of which is not 
necessary to the understanding or determination of this con- 
troversy. The provisions of the contract, so far as neces- 
sary to the determination of this case, were as follows: 
That Lara, Ross & Co. should turnish all the materials for 
and construct Certain jetties at the entrance to Cumberland 
Sound in accordance with the requirements of the specifica- 
tions contained in the proposals of the United States, dated 
August 31, 1880; that “ payment should be made to the 
said Lara, Ross & Co. when the work contracted for shall 
have been inspected and accepted, reserving ten per cent. 
from each payment until the whole work shall have been in- 
spected and accepted ;” that in the event Lara, Ross & Co., 
in the judgment of the engineer in charge, failed to prose- 
cute the work faithfully and diligently in accordance with 
the specifications and requirements of the contract, the 
party of the first part, General Q. A. Gilmore, as the repre- 
sentative of the United States, with the sanction of the 
Chief Engineer, should have power to annul the contract 
by giving notice in writing to that effect, and upon the giv- 
ing of such notice all money or reserved percentage due, or 
to become due, to Lara, Ross & Co. by reason of this con- 
tract shall be and become forteited to the United States; 
that if the delay is occasioned by no fault of Lara, Ross & 
Co., but by force or violence of the elements, additional 
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time might be allowed, and that the government, in case of 
failure, might provide for the further prosecutjon of the 
work ; that monthly inspections were to be made by the 
engineer in charge and a payment ot ninety per cent. of the 
‘contract price made if the work was satisfactory. 

This contract was dated September 4, 1880. The date 
at which the work was to be completed is stated by appel- 
lants’ attorney to have been the 30th June, 1881. This is 
not denied, so far as we can ascertain, and we take it to be 
correct. 

On February Ist, 1881, an agreement was entered into by 
Lara, Ross & Co. with Greeley and Blaisdell, by which 
Lara, Ross & Co. appointed Greeley and Blaisdell their 
agents and attorneys to furnish all the material, do all the 
work and receive all the moneys under their(L., R. & Co’s.) 
contract before stated. The parties also stipulated that the 
work was to be done as set forth in the contract between 
Lara, Ross & Co. and the United States and the specifica- 
tions thereunto attached. 

This is the substance of the two written contracts, so far 
as we think their provisions material in the determination 
of this case. 

Greeley and Blaisdell commenced the work. After 
much delay and repeated complaints by the officers in 
charge, Greeley and Blaisdell having failed to carry out 
their contract with Lara, Ross & Co., the contract between 
Lara, Ross & Co. was cancelled, each of the firms agreeing 
to the cancellation and signing the paper. 

Greeley and Blaisdel] received all but the reserved ten 
per cent. up to the time they ceased to comply with their 
eontract. 

They were paid: 
ee ERT TOT CENT T TATE $5.506.24 
March 2, 1882...... pabbeeedbocrecacsncesosoncesensedsness 
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ne Ea SE Ee eee 3,890.00 


$9,922.54 

Lara, Ross & Co., then, under the supervision of the offi- 
cers of the government, completed their contract with the 
government and received the full sum due, including the 
ten per cent. reserved from the work performed by Greeley 
and Blaisdell, as their agents, and under the agreement be- 
tween them. This is what Greeley and Blaisdell claim un- 
der their quantum meruit and valebant counts. Are they 
entitled to it? The evidence discloses that there was no 
privity between Greeley and Blaisdell and the United 
States, the representatives of the government dealing ex- 
clusively with Lara, Ross & Co., and having no connection 
with Greeley and Blaisdell except as the agents of Lara, 
Ross & Co. This is shown by the testimony of General 
Gilmore, by the method of payment, and, indeed, by the 
contracts themselves upon their face. The vouchers for the 
work done by Greeley and Blaisdell were made out in the 
name of, Lara, Ross & Co., and payments were made to 
Greeley and Blaisdell by transfer or assignment of this pa- 
per. All that existed here was a knowledge upon the part 
of the officers of the government that Greeley and Blais- 
dell were acting for Lara, Ross & Co., and under contract 
with them. I cannot discoger from this record that the 
United States had even any positive knowledge of the con- 
tract between Lara, Ross & Co. and Greeley and Blaisdell 
at the time it was entered into. The measure, the nature 
- and the extent of the reciprocal obligations existing be- 
tween Lara, Ross & Co., and Greeley and Blaisdell, were 
fixed by reference to the terms of the contract between the 
United States and Lara, Ross & Co. so far as these terms 
could be made applicable. This, with the knowledge by 
the United States that Greeley and Blaisdell were acting as 
sub-contractors, did not create any privity of contract be- 











982 SUPREME COURT. 








Lara, Ross & Co. v. Greeley and Blaisdell—Opinion of Court. 








tween the United States and Greeley and Blaisdell. The 
contract between the government and Lara, Ross & Co. 
was admissible here only asshowing the nature of the con- 
tract between Greeley and Blaisdell and Lara, Ross & Co., 
and not as showing the contract between the government 
and Lara, Ross & Co., except tor that purpose and to that 
extent. 

Much has been said in this case in argument and upon 
brief as to this question of recovering for the work and 
value of materials furnished where the contract was entire 
and there was only part performance. We think those 
questions have no place here, for whatever may be the rule 
upon the subject, it does not apply where the parties them- 
selves agree as to the result of a non-performance in the 
particular in which a non-performance has occurred. The 
whole theory upon which these recoveries are permit- 
ted is that the parties not having agreed as to the result of 
non-performance to the extent it exists, the party accept- 
ing the service will be held to pay to the extent he has been 
benefited. Says Mr. Justice Parker in Britton vs. Turner, 6 
N. H., 481: “ The party who contracts for labor merely, for 
a certain period, does so with full knowledge that he must, 
from the nature of the case, be accepting part performance 
from day to day, if the other party commences the perform- 
ance, and with the knowledge also that the other may event- 
ually fail of completing the entire term. If, under such 
circumstances, he actually receives a benefit from the labor 
performed, over and above the damage occasioned by the 
failure to complete, there is as much reason why he should 
pay the reasonable worth of what has thus been done for 
his benefit, as there is when he enters and occupies the house 
which has been built for him, but not according to the stip- 
ulation of the contract.” But, says thecourt: “If parties 
choose to provide by express agreement that nothing shall 
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be earned if the laborer leaves his employer without hav- 
ing performed the whole service contemplated, then there 
can be no pretence for a recovery if he voluntarily deserts 
the service.” This case goes as far as any case in the Uni- 
ted States to sustain recoveries under gnantum meruit and 
valebant counts in case of part performance of entire con- 
tracts and the application of the rule it announces cannot 
be objected to by Greeley and Blaisdell here. In this case 
the contract is express that this ten per cent. sought to be 
recovered was to be retained and not to be paid to Greeley 
and Blaisdell unless they completed the work which they 
contracted to do. They abandoned the work, Lara, Ross 
& Co., carried out their contract with the United States, 
and being paid the ten per cent. from the government it is 
theirs. This is not the case of non-performance of an en- 
tire contract where the result of non-performance is not 
provided for or stipulated in which the party may recover 
for what he did or furnished. It 1s the case of non-per- 
formance where the result of non-performance to the extent it 
existed is agreed*upon by the parties. 

There only remains to be considered the claim of Greeley 
and Blaisdell to recover under the alleged special con- 
tract. 7 
The burden of proof here is upon Greeley and Blaisdell 
to establish this alleged special contract. They here fail to 
do so. Every person present at the time the alleged con- 
tract was made swear that they heard no such transactions 
as the interested parties testify occurred here. Where the 
testimony of a plaintiff is to the eftect that the contract 
upon which he sues was made at a certain place and in the 
presence of named disinterested parties, and these parties 
unanimously deny, the making of such contract in their 
presence it is going too far to accept the testimony of the 
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plaintiff instead of such disinterested parties. Plaintiffs 
testimony is here overwhelmingly overthrown. 

Judgment reversed and there will be final judgment for 
appellants, including costs in the Circuit Court appearing 
by the record to have been paid in that court by them as 
well as for the costs in this court. 





The appellee filed a petition for a rehearing. 


The opinion denying a rehearing was delivered by Mr. 
Justice WEstTcorT. 


The rehearing is denied. The contract is as we have 
stated it at length in the opinion. 

The basis of this petition is the idea that in case Greeley 
and Blaisdell failed to complete the contract they were to 
be entitled to the ten percent. reserved if Lara, Ross & Co. 
did complete the work and receive it from the United 
States. That was not the contract. Simply reading it 
will disclose that there was no privity between G. and B. and 
the United States. G. and B. agreed that'L., R.'& Co. should 
retain this ten per cent. if they violated this contract. 
They have violated their contract and must abide by the 
consequences of their own act as between L., R. & Co. and 
G. and B. L., R. & Co. had a right to retain the ten per 
cent. I have not the least doubt of the correction of the 
conclusion reached. 





Tuomas J. WHARTON, APPELLANT, vs. Davip M. Ham- 
MOND, APPELLEE. 


1. A promissory note, and mortgage to secure its payment, given by a 
client to his attorney to secure payment for professional services, 
will be sustained if the transaction is fair, honorable and proper. 
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2. Where there is simple conflict in the testimony, the findings of a ref- 
eree will not be disturbed. 


Appeal from the Circuit Court for Nassau county. 

The case was tried before Mr. Wm. B. Young as referee. 
The tacts of the case are sufficiently stated in the opinion. 
Jno. T. & Geo. U. Walker for Appellant. 

D. M. Hammond, in pro. per. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Thomas J. Wharton, on the 28th of April, 1877, gave his 
promissory note to Hinton J. Baker, payable one year after 
date, for the sum of three hundred (300) dollars, executing 
at the same time a mortgage upon lots in Fernandina to se- 
cure its payment. 

On the fourth of February, 1882, after the note was due 
and dishonored, Baker endorsed the note and transferred 
and assigned both the note and mortgage to David M. 
Hammond, the respondent here and plaintiff below. The 
bill in this case is to foreclose this mortgage and have pay- 
ment of the debt. It is an ordinary bill to foreclose a 
mortgage. 

The defendant, Wharton, answers the bill, admits the 
execution of the note and mortgage and the transfer and 
assignment as alleged, and that he has not paid “said note 
and discharged said mortgage.” He, however, denies that 
the sum, principal and interest of the note, is due, and states 
the facts to be “ that some time previous to the year 1877 
H. J. Baker, the aforesaid mortgagee, undertook under a 
verbal agreement with me to prosecute for me in his capac- 
ity as an attorney at law my claim to certain lots of land 
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situate in the city of Fernandina, Florida, of which there 
were six in all, said lots being at the time held by various 
persons against me under claim derived from tax title, said 
verbal contract or agreement being as follows: For each 
lot recovered I agreed to pay H. J. Baker for his services 
as attorney aforesaid the sum of fifty dollars, and that for 
those cases in which I failed to recover he agreed that he 
would make no charge against me. H. J. Baker, my said 
attorney, under this agreement entered suits for tlhe said 
lots for me, and recovery was had and trial for two of the 
said lots, the remaining cases being yet undisposed of, and 
he, Baker, proposing still to carry on the litigation for me, 
proposed that I should execute a mortgage of the said two 
lots already recovered to him to cover the contingent fees, 
as well as what was then due for the recovery of the two 
lots aforesaid. I consented to give a mortgage upon one 
of said lots to secure to said Baker a note which I then exe. 
cuted for three hundred dollars, being the same note and 
mortgage set: forth in complainant’s said bill of complaint; 
and I further state the tact to be that there was a total 
failure to recover any other of said lots, * * * * * 
and so it is, I say, that if there be anything due to com- 
plainant it is only the sum whicii would be due to I. J. 
Baker, to whom I gave said note and mortgage, with a 
proper amount of interest thereon, that is to say, one hun- 
dred dollars and interest thereon from the date of thie re- 
covery of the two lots aforesaid at eight per cent. per an- 
num, which I am willing to pay. But as to the said in- 
terest I state the fact to be that said Baker did as my agent 
collect rent upon said lots from the tenants thereon to an 
amount sufficient to pay all such interest, and I respectfully 
submit to this honvrable court and claim the said amount 
as a payment of said interest and in event said rents prove 
upon accounting to be more than said interest that the ex- 
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cess be visited upon said. principal sum of one hundred dol- 
lars.” 

To this answer there was a general replication. There 
was an order of reference; the case was tried by W. B. 
Young, referee, who found for the plaintiff, giving him 
credit for the amount of rents collected. 

The referee, in his finding, states: ‘“* The evidence on the 
part of the complainant is the note and mortgage, and the 
testimony of H. J. Baker, taken before the referee. The 
evidence on the part of the defendant is the deposition of 
Wharton. Counsel for the defendant attacks the note and 
mortgage because it is a security taken by the payee while 
the relation of attorneyand client existed. He claims that 
the presumption is that the transaction is unfair, and that 
the onus of proving its fairness is on the complainant.” 

No such defence as is urged here, that is, that the note 
and mortgage are void, as being taken by an attorney from 
his client, is made in the answer. If it was, the testimony 
discloses and shows that the whole transaction was fair, 
honorable and proper. As to tle amount due, there is sim- 
ply conflict in the testimony, and we see no reason to dis- 
agree with the conclusions of the referee in this regard. 

The judgment is affirmed. 





Joun O’Nett, APPELLANT, vs. ALEXANDER K. PERCIVAL 
ET UX., APPELLEES. 


/ 


The statutes of this State relating to mechanic’s liens, authorizing 
an executory contract to be followed by a personal judgment, do 
not embrace married women. 


Appeal from the Circuit Court for Duval county. 
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The facts of the case are stated in the opinion. 
John T. & Geo. U. Walker for Appellant. 
A. W. Cockrell for Appellees. 


Mr. Justice Westcott delivered the opinion of the } 
Court. 


This case arises upon a demurrer of Percival and wife 
to O’Neil’s declaration under the mechanic’s lien law, seek- 
ing the sale of a lot and a_ building thereon, the property 
of Mrs. Percival, to satisfy a debt due the firm of which 
he is sole surviving partner, for material furnished in the 
construction of such building, and tor a judgment against 
her for the amount of the debt due. 

The material grounds set up in this demurrer are, that 
tbe mechanic’s lien law is not applicable to the separate 
statutory property of a married woman. In other words, 
that she cannot make an executory contract under this stat- 
ute, as such contract, if enforceable, involves a personal 
judginent against her and she is not empowered specifically 
in the law to make such contract or thus bind her person 
and estate, and that the plaintiffs declaration does not set 
up with requisite certainty the nature of the contract, or 
that she was a party to it. 

The statute, chapter 3042, act of March 7, 1877, pro- 
vides that persons furnishing materials for the construction 
or repair of any buildings may have a lien upon the build- 
ings, and on “the interest of the owner in the lot or land 
on which itstands” to the extent of the value of any labor 
done or materials furnished ; that any person having such 
lien may enforce the same by bringing suit in any court of 
“ competent jurisdiction of the amount claimed ;” that in 
such action the issue shall be made up and tried as in other 
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cases ; that the court may, by its judgment, direct a sale of 
the land for the satisfaction of the lien and costs, and that 
there may be judgment against the original debtor for the 
amount of the debt. 

It has been held from an early date in this court, and 
indeed in the courts of nearly every State in the Union, 
that a statute authorizing in general terms an executory 
contract which can result in a persoual judgment either at 
law or in equity, does not embrace a married woman unless 
such is the manifest clear intent of the Legislature. She 
must, at least, be given the general power to contract under 
some statute, either a general law giving this power or un- 
der the terms of the lien law. She is in no manner alluded 
to in this statute unless she is embraced in the term “owner.” 
In the States where she, has no general power to contract 
granted to her, or where she is not invested with the pow- 
ers of a feme sole, to such extent mechanic’s lien laws au- 
thorizing executory contracts of this character by the 
“owner” and attended by the results named are generally, 
if not uniformly, held not to give the power to a married 
woman to thus bind her estate. Here this law not only 
binds her estate, but authorizes a general, personal judg- 
ment without giving toa wife in terms or by necessary im- 
plication a general power to make a contract upon which 
to base such’ personal judgment. Even in equity in cases 
where relief is granted against the separate estate or sepa- 
rate statutory property of a married woman, and a charge 
upon it is established, the jurisdiction is exercised as a sub- 
stitute for the power to contract, and while the charge is 
established against the rem, there is no decree or judgment 
against the person. 

This court has repeatedly held that to enable a married 
woman to bind herself as this statute proposes to bind the 


“ owner” of property, there must be something more than 
60 
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the grant of a general power to persons to contract or to 
make a contract of a particular character. As we re- 
marked in the case of Dollner, Potter & Co., 16 Fla., 96, 
when speaking of the statute enabling a wife to acquire 
property, real or personal, by purchase, “such a construc- 
tion,” that is, one making the feme covert liable at law for 
the purchase money of property acquired by purchase, 
“would manifestly extend the statutory provisions beyond 

/ the limits contemplated by the Legislature, and would over- 
turn well established rules of law defining the rights of 
married women.” 

If the Legislature wishes to confer the power upon mar- 
ried women to make general contracts binding them to the 
extent of making them liable to personal judgments, it 
must do so. This statute does not go to this extent. 

As a matter of course in what we have said we do not 
propose to determine the rights of this creditor when he 
seeks a court of equity as a forum in which to establish an 
equitable charge. 

The judgment is affirmed. 






























Norman B. Harwoop et vx., APPELLANTS, vs. WILLIAM 
Root ET ux., APPELLEES. 


1. In the premises of a deed to a married woman the words of trans- 
fer are, ‘‘ grant, bargain, sell, alien, convey and confirm unto the 
said party of the second part, her heirs and assigns,”’’ and the 
words in the habendum and tenendum clause of the deed are “ to 
have and to hold the aforesaid bargained premises, together with 
all and singular the rights, tenements, hereditaments and appur- 

tenances to the same belonging, unto the said party of the 

second part, her heirs and assigns, to her and their own sole 
and proper use, benefit and behoof in fee simple”: //e!d. That no 
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equitable separate estate passes, and that the wife holds the 
property as her separate statutory property. 


2. A married woman purchases property. She and her husband join 
in the execution of a promissory note for the purchase money. 
That the husband is insolvent is known to the vendor, and the 
credit is given, looking to the separate statutory property of the 
wife: Held, That a court of equity will sequester the rents and 
profits of the separate statutory property of the wife to secure 
payment of the debt. 


Appeal from the Circuit Court for Duval county. 
The facts ef the case are stated in the opinion. 
John E. Hartridge for Appellant. 


The intervention of a trustee is not necessary to create an 
estate tor the separate use of a married woman. Perry on 
Trusts, Vol. 2, §647, and authorities there cited; Hamilton 
vs. Bishop, 8th Yerger, 38, (29 Am. Dec., 101.) 

Though the authorities are conflicting as to what words 
are sufficient to create a separate use in a married woman 
all agree that it is immaterial what form of phrases is used 
in the conveyance. Technical language is not necessary ; 
all that is required is that the intention of the gift should 
appear manifestly to be for the wife’s separate enjoyment, 
and this intention is to be gathered from the instrument 
and by a consideration of the facts and circumstances sur- 
rounding the grantor and grantee. Claucy’s Husband and 
Wife, 262; Hamilton vs. Bishop, 8 Yerger, 33; Smith vs. 
Wells, 7 Metcalf, 240, (89 Am. Dec., 772); Smith vs. 
Henry, 35 Miss., 377. 

If the grantors in these deeds intended Mrs. Root to take 
a “statutory separate property” in the land conveyed it was 
only necessary for them to pay in the tenendum clause. 
“To have and to hold to her and her heirs forever,” and the 
words “ own, sole and proper use, benefit and behoof” in 
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one deed, and the words “own proper use, benefit and be- 
hoof forever” in the other, are the’ merest surplusage. 
The parties to the deeds and the conveyancer who wrote 
them knew the law. 

These words and words of like import have been repeat- 
etlly held to create in a married woman an estate independ- 
ent of her husband. Adamson vs. Armatage, 19 Ves., 416; 
Davis vs. Prout, 7 Beav., 288 ; Jamison vs. Brady, 6 Serg. 
and R., 466, (9 Am. Dec., 460 ;) Snyder vs. Snyder, 10 Pa. 
St., 423 ; Jarvis vs. Prentice, 19 Conn., 272; Goodrum vs. 
Goodrum, 8 Ired. Eq., 318; Tyler vs. Lake® 2 Russ and 
My., 188; Smith vs. Wells, 7 Metcalf, 240, (39 Am. Dec., 
772;) Bishop on the Law of Married Women, Vol. 1, $828; 
Perry on Trusts, Vol. 2, $648. | 
































The words “for her sole and separate use” are every- 
where held to be effectual to create in a married woman an 
estate independent of her husband. Perry on Trusts, Vol. 
2, 648. 

In Tyler vs. Lake, above cited, Lord Chancellor Brough- 
am said that “the word ‘proper’ is the Latin form of 
‘own,’ and can mean nothing more.” Keeping this mean- 
ing of the word “ proper” in view, and the only purpose 
it can fill in the deed in question is to convey the idea that 
the property granted was to be held for the exclusive use of 
Mrs. Root, and hence its effect is precisely the same as if 
the word “ separate ” had been written in its place. 

If it had been intended to grant the property to be held 
subject to the marital rights of the husband the words used 
were unnecessary and improper. But the insertion of these 
words is tantamount to saying “ for her use and not for the 
use of her husband.” 

If Mrs. Root holds the lands conveyed by these deeds, or 
either of them, as her sole and separate property then the 
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lot or lots so held by her are liable for this debt and can be 
subjected in a court of equity. 

The bill alleges that Root was known to complainants to 
be insolvent and that the credit was given to:Mrs. Root 
upon the faith of this property. 

Feme covert acting with respect to her separate property 
is competent to act in all respects as if she were sole. 
Clancy’s Husband and Wife, 282, 331, e¢ seg. ; Perry on 
Trusts, Vol. 2, $657, et seq. 

The creation of the debt is prima facie evidence of an in- 
tention to charge the estate. Bishop on the Law of Mar- 
ried Women, Vol. 1, §§854, 878, 1879; Story’s Equity, 
$1400, et seg.; Blummer ef ux. vs. Pollack & Co., 18 Fla., 
707. 

The right of a creditor in such a case as is made by ap- 
pellant’s bill to subject the separate estate or property of a 
married woman to the satisfaction of his debt, whether se- 
cured by mortgage or not, has been recognized by this court 
repeatedly. Adms. of Smith vs. Poythers, 2d Fla., 92; 
Merritt vs. Jenkins, 17 Fla., 593; Mattair vs. Card, 18 Fla., 
766 ; 18 Fla., 718 ; Id.,809; Thrasher vs. Doig and Geiger, 
18 Fla., 821. 

The indebtedness in this case having been contracted for 
the benefit of Mrs. Root’s estate, and to enable her to use it, 
appellants maintain that the property deseribed in the ex- 
hibits to the bill is liable for their claim whether Mrs. 
Root holds it as her separate estate under the deeds or as 
her “separate statutory property.” This we understand to 
be the decision of this court. Stanley vs. Hamilton, ef uz., 
19 Fla., 275. 


Wm. B. Young on same side. 


Under the laws of Florida the use and benefit of ‘the 
“separate statutory property 
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of the wife is vested in the 
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husband. He takes the rents, incomes and profits, and he 
is accountable to no one therefor. McClellan’s Digest, p. 
755, $5. 

“The donor of the estate, if he offends no law, may im- 
pose whatever limitations, or impart whatever qualities or 
incidents he chooses to the estate he may create.” Short 
vs. Battle, 52 Ala., 456. 

The donor of the property, described in Exhibit A of the 
bill, directs that it shall be held to the “ own, sole and 
proper use, benefit and behoof” of Mrs. Root. How can 
she have the “sole and proper use, benefit and behoof” of 
this property if her husband’s marital rights under the stat- 
ute are to attach to it? Tohold that the property conveyed 
by this deed is the separate statutory property of Mrs. R. is 
to defeat the plain purpose of the donor as expressed in the 
deed. The husband and not the wife has the sole use of the 
separate statutory property. See the following additional 
authorities as to the sufficiency of the words used in the 
deeds to Mrs. R. to create an equitable separate estate : 
Short vs. Battle, 52 Ala., 456; Hooks vs. Brown, 62 Ala., 
258 ; Newman vs. James & Newman, 12 Ala., 29; Brown 
vs. Johnson, 17 Ala., 232; Cuthbert vs. Wolfe, 19 Ala., 
373; Gould vs. Hill, 18 Ala., 84; Ozley e¢ al. vs. Ikel- 
heimer, 26 Ala., 3832; Williams vs. Avery, 38 Ala., 115; ( 
Caldwell vs. Pickens’ Admr., 39 Ala., 514. 


Ino. T. § Geo. U. Walker for Appellees. 




























A question arises upon the face of the note in. this case. 
When the transaction alleged in the bill was had and the 
note was executed it became the evidence of the contract. 
It is to the evidence of a contract we look to determine 
what the contract is in law. Married women at the com- 
mon law could make no contract, and if she gives a promis- 
sory nute it is void. In the present instance the note de- 
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scribed results as the note of the husband. And the evi- 
dence of this contract exhibits itself as simply the obliga- 
tion of William Root. In this view, if the law operating 
on the fact in evidence makes it the husband’s note, then we 
have a bill brought to enforce payment of a husband’s note 
out of the separate property, the real estate, of the wife, and 
of course it needs no authority or argument to show that 
such a bill is wanting in equity. If the court takes this 
view of the note there is an end of the case. Should the 
court, however, hold that the note is the wife’s and a proper 
subject of litigation in this suit it will be necessary to ar- 
gue other questions. Upon theadmitted state of tacts arise 
the legal questions in the cause. One of those embraces 
the rest, namely: Can the payee of a note, given as in this 
case, reach through a court of equity the separate estate of 
the wife sought in the bill and sell it to pay the note ? 

We contend that this question must be answered in the 
negative. For an exhaustive consideration of the question 
we refer to Radford et al. vs. Carwile et al., decided April 
19, 1879, by the Court of Appeals of West Virginia, where 
it is held: 

1. A married woman as to property settled to her sepa- 
rate use is to be regarded as a feme sole, and has a right to 
dispose of all her separate personal estate, and the rents and 
profits of her real estate accruing during the coverture, as 
if she were a feme sole, unless the power of alienation is re- 
strained by the instrument creating the estate. 

2. Such restraint upon the power of alienation will not 
be implied from her being authorized to dispose of the 
property in a specified manner. Such restraint must either 
be expressed or so clearly indicated as to be an equivalent 
to an express restraint. 

3. The jus disponendi is an incident to the ownership of 
aseparate estate, and it can only be taken away or limited 
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by express words, or by an intent so clear as to be the 
equivalent of express words. 

4. The liability of the separate estate of a married wo- 
mau to the payment of all her debts incurred during cover- 
ture is also an incident of the ownership of such separate 
estate; and it too can only be taken away by express words, 
or by an intent so clear as to be the equivalent of express 
words. 

5. But these incidents, liability to the payment of her 
debts and her jus disponendi, extend no farther than to all 
her separate personal property, and the rents and profits of 
her separate real estate accruing during the continuance of 
the coverture. 

6. The corpus of her separate real estate is in no manner 
affected by the equitable doctrine of a separate estate, which 
was devised to prevent the acquisition by the husband of 
his marital rights to all her personal property and the 
rents and profits of her real property during the coverture. 
13 W. Va., p. 662. ~ 

7. The common law effectually protected the corpus of 
her real estate against her husband’s control and against 
his debts. And her common law disability to incur any 
debt, during her coverture, which will in any manner at- 
fect or change the corpus of her real estate, whether such 
real estate be separate property or not, is still in full force. 
The corpus of her real estate can only be affected by the 
vendor’s lien when it has been reserved, or by a conveyance, 
or specific lien created by deed in which her husband has 
united with her, and which she executed after privy exam- 
ination. 

8. The debts of a married woman, for which her sepa- 
rate estate is liable, are such as arise out of any transaction 
out of which a debt would have arisen if she were a feme 
sole, except that her separate estate is not bound by a bond 
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or covenant based on no consideration, such bond: or cove- 
nant being void at law, and she not being estopped from 
showing in a court of equity that it was based on no con- 
sideration. 

9. The consideration which will support an action for 
her debts or contracts so as to make her separate estate li- 
able need not inure to her own benefit, or that of her sepa- 
rate estate, but it may inure to the benefit of her husband, 
or any third party, or may be a mere prejudice to the other 
contracting party ; in short, it may be any consideration 
which would support the contract if she were a feme sole. 

10. But her separate estate cannot be made liable for the 
payment of any debt of her husband or of any other per- 
son unless she has agreed to pay the same by some contract 
in writing signed by her or by some one authorized by her. 
Radford et al., vs. Carwile et al., 18 W. Va., 682. Of course 
the principles stated in nine and ten are held with reference 
to what is said in five and six, supra. 13 W. Va., 683. 

In this case the court has also construed their legisla- 
tion on the subject as contained in the code of W. Va., 3d 
section of chapter 66, and in construing our own legislation 
as to the property of the wife much light is shed by this 
comparison. 

The statutes of Florida on this subject which are to be 
read in the light of the common law and equity jurispru- 
dence as it existed July 4, 1776, were enacted in the years 
1824, 1835, 1845, 1881, and in the Constitution of 1868. 

The Constitution provided that as to all property real 
and personal owned by the wife before her marriage, or af- 
terwards acquired by gift, devise, descent, or purchase, shall 
be her separate property and not liable for the debts of her 
husband. Sec. 26, Art. 4, Const. 1868. In the statute of 
1845 the methods of acquiring such separate property were 
“by bequest, devise, gift, purchase, or distribution.” Act 
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March 6, 1845. It will be seen that the Constitution ot 
1868 embraced all methods named in this act, except be- 
quest and distribution. 

As to her real estate ot inheritance, she can convey or mort- 
gage it, her husband joining in the conveyance, and the 
statute as to privy acknowledgement be complied with 
Act February 4, 1835. Her realty can only be conveyed 
by joint deed of herself and husband duly attested, authen- 
ticated and admitted to record. Act March 6, 1845. The 
act of 1881 enables her to dispose of her property by 
will as if she were a feme sole. Chap. 3249, Act February 
11, 1881. 

The first, second and third sections of chapter 66, Code 
of W. Va., which are quoted in the case of Radford et al. 
vs. Carwile et al., cited supra, at pages 659, 660, will be 
found on comparison to contain very nearly the same pro- 
visions as our Constitution, 1868, Art. 4, §26; Act Feb. 4, 
1835, and March 6, 1845, and February 11, 1881. 

In that case the Supreme Court ot W. Va., say: “ The 
above rules,” referring to those we have quoted, numbered 
from 1 to 10, inclusive, “will apply to a separate es- 
tate of a married woman held under the third section of 
chapter 66, Code of W. Va., except: 1. She holds the 
legal instead of the mere equitable title to such separate 
property. 2. She can devise such realestate. 3. It living 
separate and apart from her husband she may sell and con- 
vey her real estate without her husband joining in the 
deed or contract of sale, and it is liable for all her debts 
contracted while she was so living apart from her husband.” 

‘* A separate estate under this 3d section of chapter 66 
ot our Code is created simply by a conveyance of land to 
her though it is not conveyed for her sole and separate use.” 
13 W. Va., 683-4. 

If this construction be correct it may safely be said that 
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under the Constitution and statutes of Florida, holding the 
property mentioned in this bill by the language of the 
deeds from Holmes and Reed, that Mrs. Root “ holds the 
legal instead of the mere equitable title” thereto. If so, 
and we have no statute enabling her to make contracts in 
relation to it, and making such contracts personally bind- 
ing upon her at daw, no statutory action which may be pur- 
sued against her in the ordinary legal remedy which ends 
in a recovery, judgment, and consequent execution—if no 
such enactments exist in Florida, then the equitable juris- 
diction remains. But the arm of equity is too short to 
reach and subject, as is sought by this bill in this cause, the 
corpus of her real estate to pay the note to Mrs. Harwood. 

Our contention is mainly based upon that broad doctrine 
which has, we respectfully submit, never been invaded or 
narrowed by the courts in the better considered opinions in 
which the question has been decided, and which is con- 
tained in the following propositions: 

1st. While the wife is living with her husband she can- 
not charge or bind her separate property or estate in a case 
where the engagement she makes does not create an in- 
debtedness for the benefit of herseparate estate or property, 
except by deed, mortgage or other instrument duly executed 
and acknowledged according to the statute. 

2d. Living with her husband she can make no debt 
which will charge or bind her separate property or estate 
unless from the fact that the debt is of such a character and 
entered into for such things as being for the benefit of said 
estate or property, it must necessarily be implied that she 
intended that payment should be made out of her said 
property or estate. The only hope that complainants can 
entertain to recover lies in so construing the note in this 
case as to cover it by the exception in the second proposi- 
tion. 
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Common Law: Passihg the consideration of that condition 
of the wife at common law, where she has no separate exis- 
tence, is unable to contract, enjoying, except in few instan- 
ces, no property apart from her husband, we will lay down 
what, as we understand, is her status in equity. 

Equity: From an early day courts of equity prior to any 
legislation recognized the separate estate of a married wo- 
man and created by trust for her rights and int erests in prop- 
erty, real and personal, independent of her husband. Hence 
in these courts she had the power to enjoy, contract, and 
alienate. That is, as to such trust estate, she was regarded 
asa feme sole. But it must be remembered this status, this 
being as if she were unmarried, is not absolute. The prin- 
ciple of equitable trust investing her estate, or the instru- 
ment which conveys it to her separate use, except as to the 
common law rights of her husband, may restrict it. 

Statutory legal separate estate: But there is another 
kind of separate estate in married women called the statu- 
tory legal separate estate. This is where a legal title is 
vested in the wife by legislation. The statutes which in- 
vest, the wife with the legal title exclude the common law 
rights of the husband. Still, except in a few States, no at- 
tempt has been made to remove the enforcement of her en- 
gagements from the courts of equity. No such effort has 
been made in Florida. 

In this State a married woman may acquire two kinds 
of separate estate. In one she gets the legal title, in the 
other, has the equitable title. Dollner, Potter & Co. vs. 
Snow, 16 Fla., 92. 

The language of the deeds to Mrs. Root, to her heirs and 
assigns, to her and their own sole and proper use, benefit and 
behoof in fee simple, and “to her heirs and assigns to her 
own use, benefit and behoot forever.” 

If these instruments create a trust estate, one in which— 
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conceding it is not essential to name a trustee to hold for 
her separate use—the legal and equitable titles are separated, 
we contend the bill is without equity. 

If the words in the deeds to Mrs. Root created a statu- 
tory separate estate under the (law) statutes of this State the 
equitable rule cannot apply. 19 Fla., 296. 

That these deeds did create a separate statutory estate, 
see Lippincott vs. Mitchell, 4 Otto, 767. 

But treating Mrs. Root’s estate under the deeds as an 
equitable estate, for the sake of the argument grant that in 
this State the English rule which makes liable in. equity 
the wife’s separate estate tor all those engagements which 
being made with reference to it are intended to be based on 
its faith and credit is the law, then is the contract evidenced 
by this note constituted as claimed by the bill in this cause, 
and as admitted by the demurrer, of that class for which her 
separate property or estate is, under this doctrine, liable ? 
Let us, since we are.now looking upon the estate held by 
the defendant under the deeds to her as an equitable sepa- 
rate estate, take the strongest view which can be assumed 
for the complainants and deduce the answer to that. ques- 
tion. We will say that, although it does not appear from 
the note sued on that. Mrs. Root intended dealing with com- 
plainants on the faith and credit of her separate estate, yet 
it is not essential that it should, if it can be gathered from 
the nature or form ot the contract that it was made with an 
intention to and did bind, and did confer benefit upon her 
separate estate, this will. be enough. Then if it cap. be col- 
lected from this note, made in the circumstances out of 
which it grew, that Mrs. Root gave it in reference toa ben- 
efit to her separate estate,and with the intention to so ben- 
efit her property, it is liable, and complainants ought to re- 
cover. Mark well, if the court please, this deduction de- 
pends apon the question: Did she buy the furniture for the 
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benefit of her separate estate? It would be idle to argue to 
this court that she could not have had in her mind any 
such notion, that the purchase and acquisition of a set or 
dozen sets of furniture however valuable would benefit her 
separate estates We would be obliged to the solicitors of 
complainants if they can define to us the benefit which 
would flow to Mrs. Root’s property mentioned in their bill 
from the purchase of the furniture which formerly belonged 
to Mrs. Harwood. That she gave a promissory note in or- 
der to get some furniture highly valuable and costly for- 
sooth to the end, that her property might appreciate in 
value seems the height of absurdity. What part ot her 
separate estate in all the property conveyed to her in those 
deeds was to be benefited or was benefited by placing the 
furniture in her house? Did it when put into the house at 
once descend into the land on which it stands and so in- 
stantly become a part of and fixed to the freehold? What 
purchaser would be likely to make it a condition of his bar- 
gain and sale of that home that he found the aforesaid fur- 
niture there? Did it add to the Bay street property by some 
magical influence some dollars, nay, a single dollar’s 
worth ? 

An examination of the decisions of this court upon this 
subject will show, we confidently submit, that the contract, 
if such it may be called, by Mrs. Root was not such as that 
her separate property or estate is liable, conceding that there 
is no necessity to express the intention to bind the separate 
estate of the wife in engagements made by her. 

We refer toand cite Admr. of Smith vs. Poythers, 2 Fla., 
92; Lewis vs. Gale, 4 Fla., 418; Maiben vs. Bobe, 6 Fla., 331; 
Sanderson vs. Jones, Id., 430; Tison vs. Mattair, 8 Fla., 
107; Mattair vs. Card; 18 Fla., 761. 

The enforcement of the engagement by her must be ex- 
clusively according to equity, if at all. To this point we 
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believe we have sufficiently addressed our argument, and in 
conclusion, in support of the propositions we contended for 
in the outset, we refer to the opinion of the present Supreme 
Court, speaking by its Chief-Justice, in the decision in the 
latest case on the subject. Wecite Staley ve Hamilton, 19 
Fla., p. 275. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This case arises upon a demurrer to a bill filed by appel- 
lantsagainst respondents seeking to subject the property of 
Emma C. Root to the payment of a debt due by her to Su- 
san D. Harwood for goods purchased of her. 

The material portions of the bill are brief and may be here 
inserted. 

Plaintifts allege first, “that on the 11th day of February, 
A. D.1882, your orators sold and delivered to the detendant, 
Emma C. Root, with the approval and consent of her hus- 
band, the said William Root, a lot of household furniture 
to be used by the said Emma in her home, and is now in 
her said home and her said use, in the house erected as the 
property described in Exhibit A hereto attached, and the 
said furniture was suitable to the condition in life and es- 
tate of the said Emma. 

2. “That upon the delivery of said furniture to the said 
Emma, she and her said husband executed and delivered 
to the complainant, Susan D. Harwood, their promissory 
note for the sum of fourteen hundred and twenty dollars, 
payable one year after date, with interest at ten per cent. 
until paid, for the purchase money of said furniture, and 
said furniture was reasonably worth said sum. 

3. “That at the time of the sale of the said furniture to 
the said Emma, it was the separate property of the com- 
plainant, Susan D. Harwood. 
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4. “ That at the time of said sale of said furniture and 
the taking of said note the said Emma was seised and pos- 
sessed of the following described property.” Then follows 
a description of the property. [Real estate in the city of 
Jacksonville. Rep. | 

5. “ That your orators knew at the time said credit was 
given that the said Emma was seised and possessed of said 
property, and they were induced to give credit to her and 
part with their said property by reason of the said Emma’s 
ownership of said valuable property and their confidence in 
her ability and willingness to pay them as she agreed to 
do. 

6. “ That at the time said credit was given the said Wil- 
liam Root was insolvent, which was well known to your 
orators, and his insolvency continues down to the date of 
the filing of this bill, and that the said Emma and her fam- 
ily are in the use and enjoyment of the property purchased 
by her.” 

In the premises of one of the deeds under which the prop- 
erty sought to be.subjected here was acquired by Mrs. Root, 
the words of transfer to the grantee are “ grant, bargain, 
sell, alien, convey and confirm unto the said party of the sec- 
ond part, her heirs and assigns,” the habendum and tenen- 
dum clause of the deed being “to have and to hold the afore- 
said bargained premises together with all and singular the 
rights, members, tenements, hereditaments and appurten- 
ances to the same belonging unto the said party of the sec- 
ond part, her heirs and assigns, to her and their own sole 
and proper use, benefit and behoof in fee simple. 

In the other deed covering the property sought to be sub- 
jected the words of transfer in the premises are have granted, 
bargained, sold, aliened, remised, released, conveyed and con- 
firmed, and by these presents do grant, bargain, sell, alien, 
remise, release, convey and confirm unto the said party of 
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the second part and her heirs and assigns forever, the haben- 
dum clause being “to have and to hold the above granted, 
bargained and described premises with the appurtenances 
unto the said party of the second part her heirs and assigns 
to her own proper use, benefit and behoof forever.” 

Plaintiffs prayed that a sale might be had of so much of 
the property described in the bill as was necessary to pay 
the debt and costs of suit and for alternative relief. 

Defendants’ demurrer to this bill was sustained and 
plaintiffs appeal, assigning this action of the court as the 
ground of reversal. 

There were two general questions involved in the dispo- 
sition of this demurrer. 

First. Whether this property is the separate estate or the 
separate statutory property of Mrs. Root. 

Second. Whichever it may be, is the debt, described in 
the bill, in any way a charge upon this property, and if so, 
in what way is such charge to be satisfied. 

To the first question: It is to be noticed here that there 
is no trustee named in the deed in whom is the legal title, 
the beneficial interest being in the wife. This is not essen- 
tial to the preservation .of the rights of the wife against 
the marital rights of the husband if the. intent of the 
donor or grantor to create a separate estate clearly appears. 

The rule in determining whether an estate granted ina 
deed of this character here to the wife, that is, a deed di- 
rectly to the wife without any intervening or subsequent 
estate, a simple deed in fee, is her separate estate or sepa- 
rate statutory property, is that “where the intent to ex- 
clude the marital rights of the husband is doubtful or 
equivocal, or rests on speculation, the statute intervenes and 
fixes the character of the estate as the separate statutory 
estate of the wife.” Short vs. Battle, 52 Ala., 456. 


Under our present system there is no such thing as an es- 
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tate in land ina feme covert, subject, as at common law, to 
the marital rights of the husband, except so far as the stat- 
utory rights of the husband correspond with his common 
law rights, unless the terms and conditions of the deed un- 
der which a separate estate is limited to the wife corres- 
pond with the common law marital rights of the husband 
and then the common law rights of the husband attach, 
not by virtue of his common law rights, but by and under 
the terms of the deed conveying the estate. If the estate 
is granted to the wife generally and not strictly as separate 
estate it becomes her separate statutory property, controlled 
by the provisions of the statute as distinct from the princi- 
ples of the common law, applicable to a like estate, and 
the rules of interpretation to determine now whether the 
estate created by a deed toa married woman is her sepa- 
rate estate, or her separate statutory property, are those 
which before prevailed to determine whether it was her 
separate estate or an estate to which at common law the 
marital rights of the husband would attach. 

That there may be in this State these two estates in a 
feme covert is distinctly recognized by the past judicial his- 
tory of this State. The nature of these two estates, and 
the differences between the mode and method of acquiring 
them are, to a considerable extent, explained in the case of 
Dollner, Potter & Co. vs. Snow ef al., 16 Fla., 96. We will 
not here repeat what is there said. What we do say, how- 
ever, in this opinion, is to some extent based upon the views 
there expressed. With this introduction as to the nature 
of these estates we reach the question. 

Do the words in the premises and habenduin and tenendum 
of these deeds create a separate estate in the wife ? 

The general rule as to which there is substantial uniform- 
ity upon this subject is that when property is conveyed to 
a married woman the presuimption is that she is to take as 
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her separate statutory property, and to rebut this presump- 
tion and create a separate estate the intent must clearly and 
affirmatively appear upon a consideration of the whole in- 
strument. The want of uniformity, however, in judicial 
decisions as to the effect of certain words in deeds is 
distressingly apparent to any one who will examine the re- 
ports of the several States of cases involving the interpre- 
tation of words used in deeds of this character. It has 
been well said that “words themselves are intangible and 
ever shifting formations in air, changing with their combi- 
nations, changing with the lapse of time, changing with 
the locality, effervescent, never to be exactly caught, yet al- 
ways within and around us.” 1 Bishop, Married Women, 
824. It is impossible, as is remarked by Bishop, that uni- 
formity upon such a subject should prevail among judges 
surrounded by difterent influences, with different habits of 
thought, accustomed to hear and to read the utterances of 
divers minds. 

We do not think that there is in these deeds any such 
clear, unambiguous language denying the marital rights of 
the husband as is necessary to create a separate estate. 

In the case of Lippincott vs. Mitchell, 94 U. 8., 767, the 
habendum and tenendum of the deed was “to have and to 
hold to the sole and proper use, benefit and behoof of her, 
her heirs and assigns forever.” We can see no essential 
difference between these words and those used in the deeds 
conveying the property here to Mrs. Root. Of this deed 


the Supreme Court of the United States says: 


“If it were intended by this deed to give the wife a sepa- 
arate estate, itis remarkable that * * no words clearly 
apt for that purpose are to be found. It is remarkable, if 
such an intent existed, that the phrase, ‘ for her separate 
use, or ‘for her exclusive use,’ or ‘ free from the control 
of her present or any future husband,’ or some equivalent 
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for one of therm, was not inserted. The omission can only 
be accounted for upon the hypothesis that the idea of a 
separate estate was not in the mind of either of the parties, 
and that hence no instruction upon the subject was given 
to the draftsman of the deed. There is nothing in the re- 
cord to warrant the belief that the purchase and convey- 
ance were not intended to be such a transaction in the ordi- 
nary way, without securing to the grantee any special 
rights touching the property, or any right other than that 
of the ownership in fee simple. 

“The only part of the deed which gives a shadow of sup- 
port to the proposition of the appellants is the language of 
the habendum. 

“The same language is to be found in many precedents in 
books of forms, where, certainly, there was no purpose to 
create a separate estate. Thus, in Oliver on Conveyancing, 
an American work, in the form of a deed by an adminis- 
trator, page 290, the habendum is, ‘To have and to hold 
the same to the said J. C. and W. W., their heirs and as- 
signs, to their sole use and behoof forever.’ So, in the form 
of a deed toa corporation, [b., 279, ‘To have and to hold 
the same, with the appurtenances thereof, to the said cor- 
poration and their assigns, to their sole use and behoot for- 
ever.’ Instances to the same effect in other like works 
might be largely multiplied. 

“Such was also the ancient English form of the habendum 
except that the term ‘ only’ was used instead of ‘sole.’ 

“In Lilly’s Practical Conveyancer, published in 1719, in 
the form of a release in fee, the habendum is, ‘To have and 
to hold the said,’ &.,‘ to the only proper use and behoof 
of the said C. C., his heirs and assigns forever.’ And such 
is the modern English form. Thus, in the form of a deed 
of feoffment, in 4 Blythewood, 130, the Aabendum is, ‘To 
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have and to hold the said close,’ &c., ‘to the only proper use 
of the said [feoffee,] his heirs and assigns forever.’ 

“We have examined the cases upon the subject, referred 
to by the learned counsel for the appellants, and many oth- 
ers, both the English and American. Some of them go to 
a very extreme length in one direction, and some in the 
other. Not a few of them are in irreconcilable conflict. 
To examine and discuss them in detail would unnecessarily 
prolong this opinion, and could serve no useful purpose. 
We therefore forbear to remark further in regard to them. 

“Without the aid of the rule of doubt recognized by all 
the authorities upon the subject, we have no difficulty in 
coming to the conclusion that the deed of Austill cannot be 
held to have vested in the grantee a separate estate, or any 
other estate than a fee simple.” 

It is useless to enter into any elaborate comparison of 
cases upon this subject for the differences cannot be recon- 
ciled. There is wanting in these deeds that clear and man- 
ifest intention to exclude the marital rights of the husband 
which is necessary to create a strictly separate estate. The 
property, therefore, is the separate statutory property of the 
wife and the rights of all of the parties here must be fixed 
by the Constitution and the statutes controlling the subject 
and the principles of equity controlling their interpretation, 
application and enforcement. 

The wife not being subject to a personal judgment at law 
or in equity it follows that the remedy here, if there be one, 
is in equity against the rem.—the property. The plaintiffs, 
therefore, have sought the proper forum to enforce their 
rights. What is the general rule controlling this subject. 
It is that she is capable of charging such estate in equity 
the same as though it were held by a trustee with like lim- 
itation as to management and control as those contained in 
the Constitution and the statutes controlling the subject. 
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See the cases cited to 2 Bishop Married Women, $203, and 
the text. 

Again, a wife may charge in equity her separate estate 
under circumstances in which a court of law would deem 
her personally bound by contract if she were sole. This 
is the substitute which courts of equity have devised in 
place of the legal power to contract ; that is, when a court 
of equity makes a married woman a feme sole as to her sep- 
arate estate, it, instead of authorizing her to bind her per- 
son by contract, authorizes her tu charge the estate in like 
manner as she would bind her person if she were unmar- 
ried. The authority to charge the estate, therefore, is not an 
equitable substitute for the authorityof a person in her own right 
to convey but a substitute for the authority to contract. 

In simple language, at law she cannot make a contract re- 
sulting in a personal judgment, while in equity she can con- 
tract, and if she can contract in equity she can charge her 
estate precisely as she could at law if she were a feine so/ 
and sui juris. 

A feme covert in a court of equity as to her separate stat- 
utory property has both the legal and the equitable title, 
and while under the statute she is not clothed with the 
rights of absolute dominion, it cannot be said that the in- 
vestiture of the legal title in addition to the equitable in- 
terest which would be the measure of her rights if it was 
an estate vested in a trustee for her benefit, deprives her of 
the power to charge her estate if it is of such character as 
will permit the charge. 

The general doctrine as to the separate estate of a mar- 
ried woman, and as to her power to bind or to charge her 
séparate statutory, property, so faras her power exists under 
the statute as well as under trusts, is that a married woman 
possessed of a separate estate is as to all matters pertaining 
to such estate, except where she is expressly limited by the 
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instrument which created it, or the statute under which she 
has title, regarded as a feme sole,and may charge or affect it 
by any act or contract which would be binding at law if she 
were unmarried. This is the doctrine stated by Mr. Chief- 
Justice Dixon in the case of Todd vs. Lee e¢ a/., 15 Wis., 
373. This case is well considered, all the English and 
American authorities are reviewed and the argument we 
think is conclusive. 

In this case we have the husband and the wife incurring 
this debt and both pledging the separate statutory property. 
The husband under the statute is entitled to the rents and 
profits of the separate statutory property of the wife, and to 
the extent that each of them could bind this property with- 
out a mortgage or a pledge they have done so. The credit 
here according to this bill was extended upon the basis of 
the property which is sought to be charged. Both the hus- 
band and the wife agree that it shall be bound and the hus- 
band was well known to be insolvent. There can be no 
doubt of the husband’s liability at law, and as he is insol- 
vent his interest and that of his wife should be controlled 
to pay this debt. The rule prevailing in a court of equity, 
however, in a case such as this, is to sequester the rents and 
profits of the property, rather than to sell the corpus or 
body of the estate. This is the rule which would prevail 
in equity as to an estate with limitations like those con- 
tained in our statute, and we cannot conclude otherwise 
than that it should prevail here. North American Coal 
Company vs. Dyett, 7 Paige, 15. 

The wife’s property is not here subjected to the husband’s 
debt. The property is made responsible for her debt in- 
curred for property to be her separate statutory property 
and the rents and profits are applied to a debt primarily the 
wife’s because the husband was a party to the contract and 
agreement to bind it and gave his assent toit. Fora court 
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of equity to do otherwise would be to sanction an iniquit- 
ous fraud. 

The decree herein rendered is reversed and the case will 
be remanded with directions to appoint a receiver to take 
charge of the estate described in the bill and by its man- 
agement and from the rents and profits to be realized there- 
trom to discharge the debt of the plaintifis, unless the de- 
fendants wish to take issue upon the facts alleged in the 
bill, which they may do by proper pleadings, and there may 
be such other proceedings as are consistent with the opin- 
ion herein rendered and conformable to the principles of 
equity. 








Joun O. MATTHEWS ET AL., APPELLANTS, vs. Wm. B. Lryp- 
SAY ET ALS., APPELLEES. 


1. A tender of money due upon a promissory note or other contract is 
ineffectual unless followed by profert in curia. 

2. A mortgage is a security only, and is not extinguished by a tender 
after the day the money becomes due ; and unless the tender is 
kept good and the money brought into court it will not stop the 
accruing of interest nor relieve from costs of suit. A purchase, 
therefore, at a sale under an execution against a mortgagor, the 
tender not being kept good, will not give the purchaser a title 
free of the mortgage. 

3. A prayer by cross bill for a partition, in a suit brought to foreclose 
a mortgage, cannot be entertained. 

4. A set-off is allowed in an action on contract, only of matters grow- 
ing out of contract. Damages sustained by reason of annoying 
suits, malicious prosecutions, slander of title, injury to one’s 
credit occasioned by such proceedings, though relating to the 
subject matter of plaintiff’s suit, cannot be set off. 

5. It is within the sound discretion of the Chancellor to receive evi- 
dence at the hearing not introduced before the Master. 
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6. Though a Chancellor may have erred in allowing an original deed 
to be put in evidence without proving its execution, yet where 
the pleadings and other evidence are such that the introduction 
of the original was immaterial and unnecessary to a proper dis- 
position of the case and did not affect the decree, the error will 
be disregarded. 

7. The finding of the fact of the delivery and acceptance of the deeds 
of partition in this case, being supported by a strong preponder- 
ance of testimony, must be affirmed. 


Appeal from the Circuit Court for Marion county. 


Bill to foreclose a mortgage. The case of Lindsay vs. 
Matthews, 17 Fla., 575, contains a history of the mortgage. 
One Cole owned about 150 acres of land in Marion county, 
and sold the same to Matthews in 1873. Matthews bor 
rowed the money to make the purchase from Robinson, and 
to secure Robinson had the land conveyed to him by Cole. 
In 1874 Matthews sold an undivided half to Vinson, who 
took a deed from Robinson, and in 1875 Vinson sold and 
conveyed this undivided half to these complainants, Lindsay 
and others. In February, 1875, Matthews borrowed from 
Church $2,100 to pay Robinson, for which he gave Church 
his note payable March 1,1877, with interest at 8 per cent., 
and Robinson conveyed to Church the other undivided 
half of the land at Matthews’ request, to secure Church, 
who gave Matthews a written agreement to convey to 
Matthews on his paying the note at maturity, the agree- 
ment reciting the fact that Church held the land as security 
for Matthews’ note. 

The appellants purchased the interest of Church in No- 
vember, 1876, taking an assignment of the note and a con- 
veyance of the land by deed subject to the rights of Mat- 
thews. In the case in the 17th Fla., the question was 
whether appellants, grantees of Church, were owners in fee, 
Matthews having failed to pay the money at the time it 
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was due, or were the assignees of a mortgage interest, and 
it was held that they had a mortgage interest only. 

This suit was then brought by Lindsay to foreclose this 
mortgage, Harris being made a party as having or claiming 
the interest of Matthews and as purchaser under an execu- 
tion against him. 

The bill alleged that in‘1875 complainants and Matthews 
divided the property, and executed and delivered quit claim 
deeds to each other, Matthews conveying to complainants 
his interest in the westerly ninety-one acres, and they con- 
veying to him seventy-nine acres east of a designated line. 
Complainants claim their mortgage lien covers, under the 
division so made, a large part of Matthews’ 79 acres which 
they pray may be sold to satisfy the amount due them on 
the note and mortgage. 

The defendant, Matthews, admitted the execution of the 
note and mortgage by himself to John Church, and the 
transfer of the same to the complainant by Church, but 
says that a short time after the maturity of the mortgage 
debt he tendered to the complainants the full amount of 
the mortgage debt; but they refused to receive the same, 
alleging as a reason that Stewart, one of the complainants, 
to whom the tender was made, could not accept the money 
until he could see Lindsay. Matthews again tendered the 
money to Albert 8. Kells, one of the complainants, and he 
refused to receive it, alleging as a reason for his refusal that 
they, the complainants, held an absolute title to the land, 
and not a mortgage upon it, and would not accept the 
money and cancel the mortgage. Matthews’ cross bill al- 
leges that after the aforesaid tenders made by him, com- 
plainants, intending to defraud him, brought an action of 
unlawful detainer against him to dispossess him of the 
land. That being unable successfully to defend said suit 
at law, he was forced to filea bill in chancery, and was 
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thereby compelled to incur large expense and cost in and 
about maintaining his rights in the premises. That pending 
this litigation the fraudulent claim of the appellees greatly 
damaged the appellant, Matthews, by casting a cloud upon 
his title, preventing him from selling any part of the prop- 
erty, or raising money with which to improve it; and that 
they caused his land to be sold at sheriff sale, and by 
claiming that they had a good title to it, and so announc- 
ing at the sale, caused the property to sell for an amount 
greatly less than its value. His cross bill prayed that he 
be allowed to set off this damage thus sustained by him 
against the mortgage debt. 

Appellees demurred to this answer and cross bill, and the 
court sustained the demurrer and struck out so much there- 
ot as asked to set off the damage,ete. — 

The defendant, Harris, one of the appellants, set up his 
defence that after the decree rendered by the court in chan- 
cery, cause of Matthews vs. Lindsay et a/., above referred 
to, and while said decree was of force and not susperseded, 
he purchased all the interests of Matthews in said mortgaged 
lands under and by virtue of a sherift’s sale under sundry 
executions against Matthews; that at the time of his pur- 
chase the mortgage lien on the property had been divested 
by reason of tenders made by Matthews pursuant to the 
decree of the court, said decree then being of force and 
not superseded ; and that appellees could not assert a mort- 
gage lien against the land. He also charges that the mort- 
gage lien had previously been divested by reason of former 
tenders made by Matthews. He also prayed a partition of 
the land, alleging that there never had been a partition be- 
tween Matthews and appellees; and that appellees were 
then in possession of about four acres of the land to which 
he acquired title under said sherifi’s sale, etc. His answer 
and cross bill. prayed injunction to restrain appellees from 
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gathering the oranges growing upon the strip of land in 
controversy, and the court granted the injunction. Harris’ 
answer also showed that there never had been a partition 
of the land between Matthews and the appellees ; that mu- 
tual quit claim deeds had been executed by them and left 
in escrow to be delivered when a survey should have been 
made to verify the line as mentioned in said deeds as the 
dividing line; in order to make the same accord with an 
agreement for division previously made between them, by 
which for the purpose of an equitable partition it was 
stipulated that appellees should have six acres of land 
more than Matthews. That in the deed so left in escrow 
the draftsman had madea mistake, and in dividing the 
land gave to appellees twelve acres more than Matthews. 
That appellees by fraud obtained possession of the deeds; 
and placed that from Matthews to them on record, but 
kept that from them to Matthews for about five years, and 
filed it in the clerk’s office on the day of commencing this 
suit. He prayed a cancellation of the deeds, etc. 

Appellees demurred to this answer and cross bill, and the 
cuvurt sustained the demurrer, and struck from the answer 
and cross bill all that portion which prayed for partition of 
the land, ete. 

The appellant, Matthews, then applied to the court for 
leave to file an amended answer and cross bill, but the court 
refused the motion. The cause having been referred to a 
master after the same was at issue, the master reported in 
favor of the appellants upon all the issues raised by the 
pleadings before him. Appellees filed exceptions to the re- 
port and upon final hearing the court sustained the excep- 
tions and rendered a final decree in tavor of the appellees. 

From this final decree an appeal was taken and errors 
duly assigned. 
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S. D. McConnell for Appellants. 
Fleming ¢ Daniel on same side. 


We will consider the grounds of appeal in the order in 
which they appear in the assignment of errors. 

1st. The court in sustaining the demurrer to the answer 
and cross bill of James A. Harris. 

The defence set up in Harris’ answer and cross bill was 
that the lien of the mortgage to Lindsay and others had 
been divested by the tenders made by Matthews before the 
decree of the court in the suit of Matthews vs. Lindsay and 
others, and by the tender made subsequent to the decree 
and by the direction of the Circuit Court, and that while 
the decree of the Circuit Court was of force and not super- 
seded he purchased the mortgaged lands at sheriff sale by vir- 
tue of executions issued on divers judgments against Mat- 
thews, one ot which antedated the mortgage itself; that 
the land had never been partitioned as between Matthews 
and complainants, that the deeds by which it was claimed 
the lands had been divided had never been delivered, but 
obtained by the complainants by fraud, and there being no 
partition the foreclosure suit could not be maintained be- 
cause the land would have to be partitioned before it could 
be sold as prayed for in the bill, and a suit for foreclosure 
and partition cannot be joined in the same bill. 

The decree of Judge Dawkins in the case referred to, to 
wit: that the lien of the mortgage should cease on the ten- 
der of the amount due on the mortgage within sixty days 
from date of said decree and retusal of the same was not su- 
perseded at the date of the sherift’s sale to Harris because 
to supersede a decree a bond must be given with one or 
more sureties. McClellan’s Digest, page 167, sec. 2; Ib., 
page 840, sec. 3. 
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In this case there was no proper bond. This bond filed 
was an illegal bond and in violation of Rule 5th of the 
Rules for the government of the Cireuit.Court, which is 
as follows: ‘“ No attorney or other officer of court shall en- 
ter himself or be taken as bail in any criminal case or as se- 
curity in attachment, appeal or writ of error or other pro- 
ceedings in court, on pain of being considered in contempt 
and of having the proceedings dismissed on account there- 
of.” Rules of Court, art. 1, sec. 5, page 9. 

“ Under the statute regulating appeals in chancery from 
final or interlocutory decrees a bond is not necessary to per- 
fect an appeal. The only result attending a failure to give 
bond under the statute is that the appeal does not operate 
as a supersedeas.” Kilbee & Barnes vs. Marie Myrick, 
12th Fla., 416. 

To show that the goods were not delivered we refer to 
the testimony of Matthews, Harris and Ball. Matthews’ 
testimony, 176; Harris’ testimony, 260, 261; Ball’s tes- 
timony, 474, 478. 

Lindsay makes no satisfactory explanation of how he 
got thedeeds. That he obtained the deed to Matthews for 
a wicked and fraudulent purpose is apparent. He had con- 
cluded’ to ignore his contracts with Matthews and claim the 
fee in the land he had previously recognized as Matthews’. 
It was very important to the success of this nefarious pro- 
ject that he should obtain possession of the deed which he 
and his associates had executed to Matthews. This being 
done they commenced their suit for possession. See Lind- 
say’s testimony, pages 833, 339. 

Lindsay says that he had no purpose to serve, but the 
facts and circumstances show that he did have a fraudu- 
lent design in suppressing the deed. When this court de- 
clared the instrument he was relying on was a mortgage, 
and that his game was of no use, it would not work, it 
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could not win, he sent the deed to his attorney, Mr. Rear- 
don, to be recorded. 

Matthews had nothing to do with the recording of the 
deeds. He had not in truth and in fact, and certainly the 
evidence does not show that he had. 

But the recording of a deed while in escrow is not equiv- 
alent to delivery. See 32 Vt., 341. 

If the deeds were not delivered there was no partition 
and the court erred in holding that there was a partition. 
If there was not, the specific land could not be sold under 
the mortgage. And foreclosure and partition cannot be 
united in one suit. Buckmaster vs. Kelly, 15th Fla., 199. 

The facts and the law relating to the tenders we will dis- 
cuss under the second ground of appeal, which is: 

Second. That the court erred in sustaining the demurrer 
to the answer and cross bill of the defendant, Matthews. 

The first defence sought to be set up in the answer and 
cross bill of Matthews was the various tenders whereby the 
lien of the mortgage was divested. 

At common law a tender made at the law and refused 
satisfied the condition of the mortgage as fully as if pay- 
ment had been made and revests the estate in the mortga- 
gor, who may enter forthwith. 2 Jones on Mortgages, sec. 
891. 

The rule in New York and Michigan is that a tender of 
the amount due on a’mortgage after the day fixed for pay- 
ment is a discharge of the lien just as much as payment is, 
and in the same way that a tender at common law made 
upon the day named in the condition for payment has this 
effect. The lien of the mortgage is thereby ipso facto dis- 
charged and the holder of the nfortgage can only look to 
the personal responsibility of the person liable for the mort- 
gage debt. To have this effect it is not even necessary that 
the money be brought into court, or that it should be shown 
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that the tender has ever since been kept good. This view 
of the effect of a tender made after the law day is founded 
upon the departure made from the common law doctrine 
that the mortgage creates an estate in fee in the mortgagee 
subject to be defeated by the performance of the condition, 
the mortgage being regarded merely asa pledge of the land 
of which the mortgagor remains the owner, the tender after 
breach of the condition is regarded as having the same re- 
sult as a tender made in case of a pledge of personal prop- 
erty, in respect to which the rule is that a tender and refu- 
sal at any time of the full amount of the debt extinguishes 
the lien of the pledge. 2 Jones on Mortgages, sec. 898; 
Kortright vs. Cady, 21 N. Y., 343. 

Our law in regard to the force and effect of a mortgage 
being similar to that of New York, we think this court can 
have no hesitation in adopting the rule established in 
Kortright vs. Cady. 

The testimony shows that there were three tenders 
made. 

The first made by Matthews thirty-five days after the 
maturity of the notes secured by the mortgage. 

Second tender made by Dunn on the 24th day of May, 
1877, previous to any suit between the parties. 

Third tender subsequent to suit and under decree of July 
29th, 1878, when $2,505.06 was tendered. 

We contend that the first tender was sufficient. It is 
not shown that the money was counted out, but there was 
an offer to pay and refusal. 

"Where certain tax commissioners refused an offer to pay 
taxes, and it was claimed that no actual tender had been 
made, the Supreme Court of the United States held that 
“the law does not require the doing of a nugatory act as 
would have been a formal tender of payment after the ac- 
tion of the commissioners declining to receive the taxes 




























JUNE TERM, 1884. 971 











Matthews et al. v. Lindsay et als.—Argument of Counsel. 








from any person in behalf of the owner.” Tracey vs. Ir- 
win, 18 Wall., 551; referring to 10 Peters, 1, and 9 Wall., 
326 ; 2d Wash. on Real Prop., page 165. 

Why will not the same principle apply in this case? 
The mortgagees refused to receive the money due. In the 
first instance because Stewart, to whom the offer to pay 
was made, could not accept payment without first consult- 
ing Lindsay. And in the second instance they declined 
because they had come to the conclasion that they held the 
tee. Did not these refusals make a formal tender unneces- 
sary? A mere formal tender would have been a nugatory 
act, which the law does not require. 

The second defence was an attempt to set-off unliquidated 
damages. 

“The right to an offset in chancery exists independent 
of the statute and is controlled only by the general princi- 
ples of equity.” Jeffreys vs. Evans,6 B. Monroe, 119, 
cited in 48 Am. Decis., 158. 

Upon a bill to foreclose the mortgagor is allowed to set- 
off a debt due him by complainant, not only in cases where 
this would be allowed in actions at law, but also in cases of 
peculiar equity not strictly within rules of law. 2 Jones 
on mortgage, §1496. 

Courts of chancery, will under circumstances of peculiar 
equity, entertain a bill for an offset and liquidate the mat- 
ter or allow the party to proceed at law and obtain a liqui- 
dation and then decree an offset. Amr’s of Smith vs. 
Amr’s of Wainwright, 24 Vt., 105. 

Upon the foreclosure of a mortgage by a bill in equity 
the defendant may set-off the demand he has against the 
complainant which would be the proper subject of the set- 
off in a suit brought by the complainant at law to recover 
the amount due upon his mortgage. Waterman on Set-ofts, 
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2d Ed., §426, (1 Ed., 390); Chapman vs. Robertson, 6 
Paige, 627; Holden vs. Gilbers, 7 Paige, 203. 

Our statute on this subject of set-off in suits of law is: “All 
debts or demands mutually existing between the parties at 
the commencement of the action, whether the same be 
liquidated or not shall be proper subjects of set-oft.” McC’s. 
Dig., p. 831, $82. 

The set-off sought to be made a defence in this suit is a 
peculiar one and probably no such condition of facts was 
ever before presented to a court. 

Damages growing out of the very transaction, the com- 
plainants in this suit contending at one time that the instru- 
ment now declared upon as a mortgage was an absolute 
deed standing and clouding the title of Matthews, insti- 
tutes a suit to dispossess him and fraudulently suppressing ) 
papers which showed their former acknowledgement of the 
fee in him, and thus obstructing and preventing his use of 
the property. Surely a demand growing out of such inju- 
ries and existing at the commencement of this suit though 
unliquidated would be a proper subject of set-off under the 
statute. And if in law then in equity. 

The third ground of appeal is embraced in the second. 

The amended answer sought to be set up the same de- 

- fence, but more at length. 

The fourth ground we will not discuss. Weare inclined 
to the opinion that the Chancellor, at any time before the 
close of the final hearing, can admit at his discretion testi- 
mony from either side. 

The fifth ground of appeal is: ‘“‘That the court erred in ad- 
mitting in evidence, on the objection of the solicitor for 
defendant, the original deed from John O. Matthews to 
Lindsay and others. 

That this deed was improperly admitted is determined 
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by the decisions of this court in Hogans vs. Carruth, 18 
Fla., 587; Stewart vs. Stewart, 19 Fla., 846. 

The sixth and seventh grounds of appeal are included in 
the errors already considered. 

In conclusion we contend that the court below has not 
done what it set out to do, that is to establish the interests 
of the respective parties as indicated by the agreement of 
December 3, 1875. 

White’s survey runs with angle of 7. 46. 15 east, and 
makes six acres 1n the triangle. 

Survey of Richards and White starting from same point 
runs first with angle of 11.10, and makes six acres in trian- 
gle the second with an angle of 5.6 to make the difference 
in the pieces west and east of the dividing line six acres. 

The order was to run and ascertain a true and correct 
dividing line between the parties according to the agree- 
ment of December 3, 1875. 

We contend that this agreement construed in the light 
of the weight of the testimony means that the difference 
between the pieces should be six acres and not twelve as 
determined by the court below. 


John G. Reardon and George P. Raney tor Appellee. 
Tue Cuter-Justice delivered the opinion of the court. 


The first ground on which appellants pray a reversal of 
the decree is that the court erred in sustaining the demurrer 
to Harris’ cross bill. This cross bill alleged that by the 
tenders by Matthews the lien of the mortgage was extin- 
guished ; that he had become the owner of Matthews’ in- 
est by his sheriff’s deed under executions against Matthews, 
and he prayed a partition as between himself and com- 
plainants. 

As to the tenders, without examining the question as to 
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the amount tendered, the allegations and proofs show that 
Matthews offered complainants the money, but the tender 
was not followed by a profert in curin. Such a tender was 
held to be ineffectual in Spann vs. Baltzell, 1 Fla., 301; 
Forcheimer vs. Holly, 14 Fla., 239; Co. Litt., 207, a2. But 
it is argued that the tender discharged the mortgage. 

A mortgage is but a security for the payment of the debt 
mentioned in it. That which discharges the debt will dis- 
charge the mortgage lien. To discharge the debt by a 
tender, such tender must be kept good, and a plea of ten- 
der, as has been decided in the above cited cases, is inef- 
fectual unless it appear that the creditor can have his 
money when he wants it. “It ought to appear that the 
mortgagor from that time [of the tender] always kept the 
money ready,” otherwise the interest will run on. Gyles 
vs. Hall, 2 P. Wms., 378, per Lord Chancellor Hardwicke. 
Should the mortgagee, after tender and refusal, demand his 
money and find the mortgagor not ready to pay in accord- 
ance with his previous tender, interest will run on as if no 
tender had been made, until the money is paid or brought 
into court. Columbian B. Asso. vs. Crump, 42 Md., 192. 

“The appropriate office of a tender is to relieve the 
debtor from subsequently accruing interest and the costs 
of enforcing, by a suit, the obligation which by the tender 
of payment he was willing to perform. The debt still re- 
mains. * * * The tender does not pay or discharge 
the debt ; and though it will avail to arrest the accruing of 
ipterest and to free the debtor from costs, it will be de- 
prived of that efficacy by a subsequent demand and refusal. 
If legal analogy is to be pursued, it could lead no further 
than to deprive the mortgage of operation beyond the 
amount due when the tender was made, leaving the ques- 
tion ot subsequently accruing interest and costs to be va- 
ried by the subsequent demand and refusal. The instances 
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in which a tender and refusal amount to payment and will 
operate as an extinguishment, are those in which the obli- 
gation is in the nature of a gratuity, without any precedent 
debt or duty, and the discharge is an accidental and 
not a necessary consequence of the tender and refusal, there 
being no debt or duty remaining whereon to ground an ac- 
tion.” 6 Bac. Abr., 456, tit. Tender; Shields vs. Lozear, 
84 N. J. L., 505-6. 

The rule prevailing in New York and in Michigan that 
a tender after a debt became due operates to discharge the 
mortgage and to leave the mortgagee only a personal rem- 
edy for his debt, has not been adopted in other States. 
Says the court in Crain vs. McGoon, 86 IIl., 483: “We fail 
to appreciate why a court of equity, while interposing its 
authority to mitigate the rigor of the common law rule 
against the mortgagor, should, at the same time, extend 
and make more rigorous the rule against the mortgagee. 
We do not perceive how this can be said to be in pursu- 
ance ot the natural principles of justice. If a tender is 
made but not accepted, and is kept good, it is plainly 
right that the mortgagee shall have only the tender. 
The mortgagor has been deprived of the use of his money 
and the mortgagee has had ample time to reflect upon his 
rights and has been at liberty to have them, whenever he 
would, by the acceptance of the tender. But when the 
tender is not kept good the mortgagor has the use of the 
money and the mortgagee, however ill advised he may 
have been at the time of tender, has no opportunity for re- 
vising and reconsidering his judgment and thereafter ac- 
cepting the money tendered. * * When it is reflected 
that no serious hardship is imposed on a party making a 
tender by requiring him to keep it good, it would seem 
clearly unjust, under circumstances like those alluded to, 
to require a party to whom a tender is made, after the day 













SUPREME COURT. 





ee 
STs 


Matthews et al. v. Lindsay et als.—Opinion of Court. 














of payment has passed, to elect at once to accept or reject . 
it, at the peril of losing his security if he misjudges as to 
his rights. * * The policy of the courts of equity is 
against forfeitures ; and in this State, to discharge the mort- 
gage would be, in very many instances, in effect to forfeit 
the debt. We think the preferable rule is, where the ten- 
der is made after the day the debt secured by the mortgage 
is due, to require that it shall be kept good in order that it 
may operate to discharge the mortgage.” 

A tender, to be effectual, as has been decided in this 
State, must be kept good ; there must be profert in curia. 
Otherwise the debt is not discharged, nor is the interest 
stopped. Ita mere tender and refusal of it operates to dis- 
charge the debt or the security, a subsequent demand or an 
ofter to accept the money would not create a right of action at 
law or in equity, because the debt has ceased to exist as the 
result of the tender. If there be a tender and a refusal of 
it, and the creditor afterward sues, a plea of tender with 
profert and bringing the money tendered into court will: 
give effect to the tender and extinguish the debt and the 
security. 

As to Harris’ title under the sheriff’s deed, while it may 
be good as against Matthews, (though we cannot determine 
it here) yet it cannot avail as against the mortgage. Mat- 
thews never had a title or right which was not from its in- 
ception subject to the payment of the money demanded by 

complainants. 

_ As to the prayer by Harris for a partition, it cannot be 
entertained in this suit brought to foreclose a mortgage on 
the very land he claims. Buckmaster vs. Kelly, 15 Fla., 
199; Mattair vs. Payne, Id., 685. The cross bill seeks to 
put in issue and establish his legal title. This must in all 
such cases be established or unquestioned before partition 
can be had. , 
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The second error alleged is in sustaining the demurrer to 
Matthews’ cross bill. This cross bill alleges that by reason 
of the refusal of complainants to accept the tenders and their 
assertion of title, their bringing suit against him to recover 
possession under their mortgage, driving him to bring suit 
to enjoin their suits at law, slandering and clouding his 
title and destroying his credit, and putting him to great 
trouble, annoyance and expense in defending and prosecut- 
ing his rights, all on account of the illegitimate and wrong- 
ful claims and conduct of the complainants under the mort- 
gage, he has sustained great damage and expended large 
sums of money, to an amount larger than their demand, and 
prays that the same may be set-off against the mortgage 
debt. The claims sought to be set-off are for tort. It is 
not a debt or demand capable of computation as in matters 
of contract. Damages arising out of tort are not the sub- 
ject of set-off, either at law or in equity. 7 Wait’s Act. & 
Def., 488, and citations. Our statute prescribes that debts 
- or demands mutually existing between the parties shall be 
proper subjects of set-off. A set-off can be allowed in an 
action on contract of matters only growing out of contract. 
Robinson vs. L’Engle, 13 Fla., 482. 

The third ground of error is the refusal of the court to 
allow Matthews to file an amendment to his answer. The 
amendment offered was a repetition, in more detail, of his 
plea of set-off and it was rightiy refused. 

The fourth ground of appeal is that the court allowed 
complainants’ solicitors to read upon the final hearing a 
copy of the record of the judgment of Williams vs. Mat- 
thews, as it had not been offered in evidence befSre the 
Master who took the testimony. This was within the dis- 
cretion of the court. 1 Daniel Pr., 890. But even if the 
court had been wrong, the paper offered was of no conse- 
quence and the existence of the record of the judgment was 
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immaterial for any purpose in this case and no error in the 
decree was occasioned by putting in the paper. 

The fifth ground is the admission in evidence of the origi- 
nal deed of Matthews to complainants without proot of its 
execution. This might have been error if it was material 
to have the original deed before the court for the purposes 
of the case. The defendants had in their pleadings and in 
Matthews’ testimony admitted the execution of the deed, 
though denying its delivery to complainants. The deed it- 
self if proved did not show anything not admitted by de- 
fendants in their answers, to wit: that it had been signed, 
and the description of the land. The question of its deliv- 
ery was fully investigated without its presence, its exist- 
ence and contents being admitted by both parties. Its in- 
troduction having been unnecessary and immaterial to 
either party, no error in the decree did or could flow 
from it. ; 

The sixth and seventh grounds are the sustaining the ex- 
ceptions to the report of the master and in rendering the 
final decree against the defendants. 

These grounds involve a consideration ot the whole evi- 
dence material to the case. The record is comprised of 
over 550 pages and we have read and considered the whole 
of it, but we cannot be expected to quote or recapitulate it. 
It would unnecessarily swell the volume of the report of the 
case without benefit to anyone. _ 

The master reported in favor of the defendants. The 
Chancellor took an opposite view of the case, set aside the 
conclusions of the master and decreed the prayer of the 
com pl4inants. | 

Our conclusions are that the complainants established 
their mortgage and the debt secured by it; that the debt 
remains unsatisfied; that Matthews’ several tenders were 
ineffectual to destroy the lien of the mortgage or to abate 
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the interest accruing after tender for the reason that the ten- 
der was not kept good by paying the money into court. 
The defendant cannot be allowed thus to destroy the mort- 
gage and keep his money beside. 

The parties had made and signed December 3, 1875, 
an agreement in writing to make a partition of their joint 
possessions ; a survey was made of which both parties had 
copies written by Matthews and the one in the hands of 
complainants is certified by Matthews to be a true copy, 
which bears date December 6th, 1875, on the back of which 
are figures in Matthews’ handwriting indicating the quan- 
tity of land each party would get by the division line as 
run by the surveyor, to wit: 91 and 79; the quit claim 
deeds executed by the parties December 25, 1875, 
were drawn in the handwriting of Matthews, de- 
scribing the division line as in the surveyor’s certificate, 
conveying to complainants ninety-one acres, and to Mat- 
thews seventy-nine acres; both parties occupying and im- 
proving thereafter on their respective sides of this line ; 
complainants building a fence on the line in the presence 
of Matthews without his objecting; all these facts, fully 
established by the proofs, show that the deeds were the de- 
liberate acts of the parties. But Mr. Matthews says that 
according to their agreement of December 3, 1875, com- 
plainants were to have but six acres more than himself and 
that the deeds after being executed were not delivered to 
the respective releasees, but were mutually delivered to a 
custodian in escrow, and not to he delivered until a satis- 
factory survey should be made, and knew nothing of any 
survey being made after the agreement, and before execut- 
ing the deeds. But the facts appear that he drew up 
the deeds from a definite certified survey on December 25, 
copying the description of the dividing line from the sur- 
veyor’s certificate dated December 6th, 1875, some days 
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after the date of the agreement to make division, the deeds 
specifying the acres in each portion conveyed. 

The proof is overwhelming that the deeds were delivered 
to and received by the respective releasees after being execu- 
ted, and afterwards on the same day were delivered by 
them severally to a third party for safe-keeping, not in 
escrow, with no condition except they were to be kept till 
called for. Both deeds were afterwards delivered by mistake 
by the depositary to one of the complainants, who carried 
them away and who sent the deed executed by complainants, 
as soon as he discovered he had it, to a person in Ocala to be 
delivered to Mr. Matthews and it was subsequently lett at 
the clerk’s office for him, where he found it. Again, Mr. 
Matthews, after this, drew up a mortgage from himself to 
another party on the land, describing it as seventy-nine 
acres, not as an undivided half of any parcel, but as his 
several property. He also testifies that his attention was 
first called to the fact that his deed called for seventy-nine 
acres only, instead of what he was entitled to, several years 
afterwards by his attorney and about the time the bill in 
this case was filed. There is a large mass of testimony in 
the record to which it is unnecessary to refer farther. 

According to the whole evidence the delivery and accept- 
ance of the deeds is preved by a very strong preponderance 
of evidence; such a preponderance as would inevitably 
control the verdict of a jury. 

The decree is affirmed. 





Tue County oF JEFFERSON, PLAINTIFF IN Error, vs. B. C. 
Lewis & Sons, DEFENDANTS IN ERROR. 


1. In declaring against a county or municipal corporation which has 
no general authority to issue bonds, in a suit upon bonds issued 
under a special act of the Legislature, (to wit : the 22d section of 
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the Internal Improvement act of 1855, which does not designate 
any particular county, ) the power to issue the bonds must appear 
by distinct averment of the special authority conferring the right, 
unless such special authority appears by the bond annexed to the 
declaration. 

When upon a motion to strike out a plea for want of sufficient 
verification, the court in deciding the motion expresses an opin- 
ion as to the effect of the verification upon a question which may 
arise upon the trial, an exception does not lie to such opinion, it 
being not material upon the motion to strike out, though it may 
be material when evidence is tendered. 

The question, whether a person drawn as a juror is sufficiently in- 
telligent to sit in a case, may be determined by the court in the ex- 
ercise of sound discretion. 

In a suit against a county upon its bonds, when the validity of 
the bonds is in question, a holder of similar bonds may be chal- 
lenged for cause when drawn as a juror. Being interested in the 
question to be tried is cause of bias as a matter of law. 


. Under the Constitution of this State in force in 1857, the Judge of 


Probate was lawfully made a County Commissioner by act of 
the Legislature. 

Bonds of a county did not, upon their face, recite the authority of 
law under which they were issued. The record of the proceed- 
ings of the Board at the time the bonds were ordered to be issued 
recited : ‘‘ Be it known that after public notice duly given the 
question was submitted to a vote of the legal voters of Jefferson 
county, on the 7th of May last, whether this county should sub- 
scribe for stock in the Pensacola and Georgia Railroad Company, 
and it was decided in favor of such subscription by a majority af 
278 votes out of 297, being allthe votes polled. Now, therefore, 
the Board of County Commissioners of Jefferson county, by vir- 
tue of the said vote and of the power and authority on them 
conferred by ‘an act to provide for and encourage a liberal sys- 
tem of Internal Improvements,’ approved 6th January, 1855, 
have determined to subscribe,’’ &c.: Held, (the Pen. & Ga. R. R. 
being one of the roads contemplated in the act,) that as against 
a bona fide holder of the bonds, this recital in the record of their 
proceedings by the Commissioners estopped the county to deny 
that the election was duly held according to law and that the 
Board subscribed for stock as stated in the record. 


The rate of interest contracted to be paid attends the contract un- 
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til the principal is paid or the contract extinguished, where the 

debtor has violated his agreement to pay by a certain day. Any 

other rule might make it profitable to violate contracts, a doc- 
trine not conducive to commercial morality and integrity. 

8. In 1857 counties had no official seal. The seal of the Judge of 
Probate or any other device in the form of a seal attached to a 
county bond was a good sealing. 












Writ of Error to the Circuit Court for Jefterson county. 


The following is a copy ot one of the bonds sued on: 


STATE OF Fiorimpa, COUNTY OF JEFFERSON. 

$500. No. 228. 

The County of Jefferson hereby acknowledges itself indebted 
to the bearer in the sum of five hundred dollars, to be paid at 
the Court-house in the town of Monticello, on the first day of 
January, in the year of our Lord one thousand, eight hundred 
and seventy-seven, with interest thereon at the rate of eight 
per cent. per annum from the first day of January, 1857, paya- 
ble annually, on presenting the corresponding coupon hereunto 
annexed, signed by the President of the Board of County Com- 
missiuners of said county, for the payment whereof the faith 
and resources of said county are hereby pledged. 





In Witness WHEREOF, the Judge of Probate, who is ex 
officio President of the Board of County Commissioners 
for said county, has hereunto set his hand and affixed the 
impress of his seal of office, this twenty-fourth day of Jan- 
uary, in the year of our Lord one thousand eight hundred 
and fifty-seven. 

Tuomas J. CHASE, 
Judge of Probate and ex-officio President of the Board of 

County Commissioners. 

Attest : SaMUEL PULESTON, 

County Treasurer. 
Issued in pursuance of an order of the Board of County Com- 
missioners passed on the 10th day of January, A. D. 1857. 


The affidavit to the pleas, the “ motion to strike,” and 


the order thereupon, are as follows: 
Before the undersigned Clerk of the Circuit Court in and 


SUBSCRIPTION TO PEN. & GEO. R. R. CO., BY VOTE OF COUNTY. 
‘ANVAWOO AHL AO MOOLS OLNI HIALLUAANOO 
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for said county came Charles T. Carroll, one of the County 
Commissioners of Jefferson county, and Chairman of the 
Board, who being duly sworn says that he has been duly 
appointed agent of the defendant for the purpose of this 
suit; that the foregoing pleas have been adopted by the 
County Commissioners acting for said county in support of 
their defence to plaintiffs action ; that he verily believes 
that the said pleas are proper pleas to present their defence ; 
that they are offered in good faith and not for the purpose 
of delay ; that the facts upon which they rest are true ex- 
cept such as are stated upon information and belief, and as 
to such facts he verily believes the same to be true after 
careful inquiry and examination made by himself and the 
other County Commissioners of said county. 
C. T. CARROLL, 
Chairman Board County Commissioners. 
Sworn to and subscribed before me this 7th January, 
1884. W. C. Brrp, 
Clerk Jefferson Circuit Court. 


The plaintiffs in the above entitled suit move the court 
to strike out the pleas filed therein by the defendant be- 
cause said pleas are not sworn to in the manner required by 
the statute and rules of court in and for such cases made 
and provided.—March 6th, 1884. 

HeEnperson & MAtone, 
Attorneys for Plaintiffs. 

Motion overruled, but the court is of the opinion that the 
verification of the pleas is not sufficient to require the plain- 
tifis to prove the execution of the bonds mentioned in the 
declaration, and rules and orders that the plaintiffs shall 
be not required to make due proof on the trial.—March 6th, 
1884. 


The other facts are stated in the opinion. 
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S. Pasco for Appellant. 


The defendants in appeal brought suit at September Rule 
Day, 1883, against Jefferson county to recover $50,000 dam- 
ages upon certain alleged obligations of the county, 77 in 
number, some in thesum of $500, others in the sum of $100 
each. It was not alleged in the declaration that these bonds 
were issued by statutory authority or by a vote of the peo- 
ple. Copies of the papers sued upon were filed with the 
declaration, but they contained no recital of any authority 
for their issue. They purported to be signed by the Judge 
of Probate of the county and to be attested by the County 
Treasurer, and were sealed with the seal of the then Pro- 
bate Court. The defendant below demurred to the declar- 
ation because of the absence of the allegations relating to 
legislative authority, but the demurrer was overruled and 
said defendant pleaded. 

An effort was made to strike out the pleas upon the 
ground that the affidavit was insufficient. The motion 
was overruled, but the court included in its judgment upon 
the motion that the pleas as sworn to were not sufficient to 
throw the burden of proof upon the plaintiff below. Issue 
was joined, a jury was sworn and the trial proceeded ; be- 
fore judgment 65 bonds were withdrawn from the suit, 
some before the trial commenced, others after the jury had 
been charged and because the charge was adverse to the 
class of bonds to which they belonged. Twelve bonds re- 
mained of the face value of $6,000, and jndgment was ren- 
dered for this amount, and interest and costs. Time was 
allowed after adjournment of court to prepare a bill of ex- 
ceptions, and it was in due time signed, including certain 
exceptions taken during the progress of the case to the ac- 
tion of the court in admitting and excluding jurors, in ad- 
mitting and excluding testimony, in charging and refusing 
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to charge the jury upon certain questions of law and in cer- 
tain other matters connected with the case, all which ap- 
pear of record. 

The case was afterwards brought to this court by writ of 
error, and the defendant in appeal has entered a voluntary 
appearance. The errors alleged against which plaintiff 
seeks relief are included in the assignment on file, and the 
attention of this honorable court is here directed to the 
same. 

land 2. As to Demurrer to Declaration. A county can- 
not subscribe for stock in a public improvement, unless 
authorized to do so by legislative authority. The author- 
ity to issue bonds to raise funds for such improvements 
must be alleged in the declaration or appear upon the face 
of the bonds. It appears in neither declaration nor cause 
of action in the case at bar. Thompson vs. Lee Co.,3 Wal- 
lace, 827,330; Marsh vs. Fulton Co., 10 Wall.,676, 682; May- 
or vs. Ray, 19 Wallace, 475; Allen vs. Louisiana, 103 U. S., 
80 ; Hennard vs. Cass Co., 3 Dillon, (C. Ct.) 147; Thayer vs. 
Montgomery Co., 3 Dillon, 389; McClure vs. Township of 
Oxford, 94 U. 8., 429, 432. 

3 and 4. As to Verification of Pleas. This action of the 
court seems to be based upon the idea that the affidavit to 
the pleas was in conformity with the later statute, the Con- 
stitution and rule of court, but that it did not satisfy the 
old statute. Weare before the only tribunal that can de- 
clare the law upon this point. We think our verification 
is strong enough to cover the requirements of the statute of 
1828. No form has ever been laid down by the judiciary 
or the Legislature. McClellan’s Dig., 822, §88; Ib., 832, 
§85 ; Cons., art. 6, sec. 14, Rule of Ct. 15, p. 11. 

5 and 6. As to the Effect of the Educational Clause in our 
Jury Laws. Stanley and Armstrong said in answer to 
questions upon their voir dire that they understood reading, 
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writing and arithmetic, and it is not doubted that they did. 

We claim that this was sufficient under the statute to qual- 
ify them. It is a curious fact that a jury thus rigidly se- 
lected failed to bring in a correct result, and that a remittitur 
had to bé entered by the plaintift below. 9th Session Acts, 
1877, chap. 8010, §7. 

7 and 8. As to the Effect of the Interest of Jurors who own 
Bonds of the same Issues as those Sued upon, one of them being 
interested ina Suit actually pending in the same Court in which 
the same Issues must naturally arise. These interested par- 
ties were declared to be competent jurors, and plaintiff in 
appeal was only able to keep them off the panel by exer- 
cising the right of peremptory challenge. And the right 
was exhausted when Mr. Bailey was excluded and the 
sixth juror was accepted by plaintiff in appeal under com- 
pulsion. Plummer vs. The People, 74 IIl., 361; Davis vs. 
Allen, 11 Pick., 466 ; Jeffries vs. Randall, 14 Mass., 205. 

9. As to the Admission of the Bonds in Evidence. No 
sufficient basis had been laid for their introduction. They 
came in virtually under the ruling of the court referred to 
in 83and 4. The plaintiffs below, as if in doubt about this 
ruling, produced some show of authority for the issue of 
bonds by the county and identified the handwriting of the 
signers of the bonds, but wa’ this enough? They read an 
extract from the minutes of the Board of County Commis- 
sioners of Jefferson county which indicates that these bonds 
are claimed to be authorized by the I. I. Act, and we will 
examine them with reference thereto. 7th Session Acts, 
1855, chap. 610, McClellan, 588. 

Section 22 of the original act indicates the conditions 
which must exist and the several steps requisite to be taken 
before a county could issue bonds under thisact. They are 
as follows: 

(I.) A county was only authorized to issue bonds in aid 
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of an improvement designated in section 4 of said act as a 
part of I. I. plan,as there marked out. 

(II.) The company seeking such aid must have complied 
with the essential requirements of the I. I. Act. 

(III.) With a view to aid such a company, and none 
other, the County Commissioners had the right to submit 
to a vote of the legal voters of their county to be held and 
taken at such times and places, and in such a manner as 
they should appoint, whether or not stock should be sub- 
scribed and taken by the county in such company. 

(IV.) If when the vote had been thus taken it should ap- 
pear that a majority of the votes was in favor of such sub- 
scription the County Commissioners were authorized to 
take stock in such company to an amount not to exceed 
half the cost of constructing the road through the county. 

(V.) The Commissioners had authority to pay for such 
stock by the sale of county bonds. 

(VI.) They had power to make the bonds payable at 
such times and places as they might deem proper and with 
interest at a rate not to exceed 10 per cent. per annum. 
The evidence submitted by the plaintiff below will be 
searched in vain to find such a basis as the above for the is- 
sue of the bonds in suit. There are no recitals in the 
bonds that such a basis for their issue existed. In addi- 
tion to this the bonds produced are manifestly not such 
bonds as the declaration sets forth. We urge that they 
were unproperly admitted in evidence. It may be argued 
that some of the deficiencies of the case of defendant in 
appeal were afterwards supplied by the plaintiff in appeal. 
But as the plaintiff in appeal only put in its‘evidence un- 
der the rulings of the court which it had excepted to on 
every appropriate occasion, it ought not to be prejudiced 
by this action. The legal effect and importance of the 


above recited steps will be sufficiently discussed elsewhere 
63 
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in this brief and we will not here refer to any authorities 
bearing upon that branch of the subject. 

10. As to excluding the results of another election held near 
the same time as that attempted to be held upon the bond ques- 
tion, the statute required that it shall be first submitted to 
the vote of the legal voters of said county, city or town, to 
be held and taken at such times and places and in such a 
manner as such authorities (7. ¢., in a county, the Board of 
County Commissioners,) respectively may appoint, whether 
or not stock shall be subscribed' and taken. The County 
Commissioners never appointed a time or place for holding 
such an election, they never authorized the submission of 
the question to the legal voters of Jefferson county, they 
never set the machinery of the law in operation. But the 
Judge of Probate attached to the notice of a special elec- 
tion, held to choose Justices of the Peace and to fill some 
vacancies, one in the Board of County Commissioners, an- 
other in the delegation to the Assembly, an order to sub- 
mit to the voters the question to authorize or not to author- 
ize the Board of County Commissioners to isssue bonds for 
one-half of the construction of the proposed railroad 
through said county, supposed to be about twenty miles, 
agreeable to an act of the General Assembly. Only 316 
persons participated in this little election and we think it 
was pertinent toshow, as we offered to do, that at the near- 
est election 530 voters participated. 

11 and 16. Relating to the general law of the case. These 
errors will all be considered under a general discussion of 
the case as presented by the entire record, and our effort 
will be to show that the charge of the court to the jury, 
the verdict of the jury and the judgment rendered, were er- 
roneous and that the merits of the case are with the plain- 
tiff in appeal. 

The defence to the bonds rested upon pleas one and two, 
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setting torth substantially that Jefferson county did not 
make the bonds, nor seal them, nor acknowledge an indebt- 
edness to bearer, and that the plaintiffs below were not 
damaged as alleged ; further, that the bonds were not is- 
sued under legislative authority, did not bind the county 
and that plaintiff below took them with notice of such de- 
fects. Mercer County vs. Hacket, 1 Wall., 83; Knox County 
vs. Aspinwall, 21 How., 545. 

We recognize the doctrine as laid down by the Supreme 
Court of the United States in numerous decisions, that 
where the Legislature has authorized a county to issue 
bonds for a public purpose within the scope of its consti- 
tutional authority, and the county has substantially execu- 
ted the power through its proper authorities, although 
there may have been irregularities in the execution, the 
bonds so issued are valid. And, if upon their face they 
import a full compliance with such a Jaw the purchaser is 
not bound to look further, and if an officer is clothed with 
authority to certify a particular fact or decide a particular 
question his decision or certificate is final in the absence of 
fraud. Lynde vs. The County, 16 Wall., 6, 13. 

We admit, too, that the statute giving certain public 
officers power to subscribe stock in the railroads, accepting 
and complying with the terms of the I. I. Act, was and is 
a constitutional statute ; this court has so decided. Cotten 
vs. Leon County, 6 Fla., 610. 

But there is nothing in the record of this case to show 
that the Pen. & Ga. Railroad ever accepted the provisions 
of the I. I. Act; nothing to show that the County Commis- 
sionees of Jefferson county ever sought to ascertain the will 
of the people of Jefferson county as to subscribing to the 
stock ot that company. The evidence gives us all that was 
done. The only preliminary action taken was without 
their authority, and by a judicial officer who could not dis- 
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charge any function pertaining to another department of 
the State Government. Const., 1845, Art. 1, §2; Ibid, §9; 
Session Acts, 1845, chap. 6, page 14; Hunt vs. Finegan, 11 
Fla., 105; Adjourned Session Acts 1845, chapter 38, p, 
84. The County Commissioners themselves were pow- 
erless to aid any road not embraced in the terms of 
the act. That officer ordered an election to deter. 
mine whether or not to authorize the issue of bonds by the 
County Commissioners for one-half of the construction of 
“ the proposed railroad.” The people, according to the re- 
turns, voted on a different question—whether or not to au- 
thorize the County Commissioners to take stock in the con- 
templated railroad. The County Commissioners entered 
upon their minutes, and it is the first entry upon the sub- | 
ject, that the question was submitted, whether the county 
should subscribe for stock in the P. & G. R. R., and they 
nowhere state in their minutes, or in the bentn, that this 
was done at such times and places and in such a manner as 
they had appointed. 

Time and place are of the very essence of an election 
and the evidence offered and rejected establishes beyond a 
doubt that but a small portion of the voters turned out at 
the bidding of the Judge of Probate. The requirements 
of the law must be complied with. The officers designa- 
ted must do the work. While a mere defect in a notice 
would be disregarded as an irregularity, the failure to fix 
the time, place and manner of getting at the will ot the 
people is a fundamental defect which all takers and holders 
of the bonds must take notice of and be bound by. So. 
Ottawa vs. Perkins, 94 U.S., 260; East Oakland vs. Skin- 
ner, 94 U. 8., 255 ; Buchanan vs. Litchfield, 102 U.8., 278 
Marsh vs. Fulton Co., 10 Wall., 67; Jarrolt vs. Moberly, 
108 U. S., 580; Bates Co. vs. Winters, 97 U. S., +3 
Harshman vs. Bates Cc., 92 U. 8., 569; Dixon Co. vs. 
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Field, 111 U. 8., 88, 93; Cooley’s Const. Lim., 602, 616 ; 
Barry vs. Lanch, 5 Col., 588 ; Secord vs. Foutch, 44 Mich, 
89; State vs. Young, 4 Iowa, 561; I. N. and S. R. R. vs. 
Virden, 104 Ill., 389 ; Lanier vs. Padgett, 13 Fla., 842 ; 
State vs. Padgett, 19 Fla., 518 ; Carroll Co. vs. Smith, 111 
U. 8., 556, 561; School Dist. vs. Stone, 106 U. 8., 183. 

There is no recital in these bonds to estop anyone. 

There is no allegation or proof that the bunds were sold 
as required by law; they were turned over, it appears, to 
the P. & G. R. R. Co., and by its officers sold at a discount. 
This was not in accordance with law. But even if the 
county had received money or other valuabl@gonsideration 
tor them, that fact alone would not make , good: 
Scipio vs. Wright, 101 U.S., 665. . 

Nor would the payment of interest by the county work 
an estoppel. The vote of the people, unless taken in ac- 
cordance with legislative authority, cannot bind the county. 
The charge of the court shut off our defence upon this 
point. Loan Association vs. Topeka, 20 Wall., 655 ; Lewis 
vs. Shreveport, 108 U.S., 282; Allen vs. Louisiana, 103 U. 
8., 80 ; Bissell vs. Spring Valley Township, 110 U. S., 162, 
169; Anthony vs. Jasper Co., 101 U. 8., 698; Hoff vs. - 
Jasper Co., 110 U.8., 53; McClure vs. Township of Ox- 
tord, 94 U.8., 429; Northern R. R. vs. Porter Township, 
110 U. 8., 608. 

17. The remaining error relates to the question of interest. 
The bonds were issued at a time when the law fixed the 
rate of interest at six per cent. in the absence of a special 
contract. There was a special contract to pay eight per 
cent. only up to the maturity of the bonds, and after their 
maturity, we think it settled by the better class of author- 
ities, that if the statute had remained unchanged, only six 
per cent. could have been claimed if, indeed, in such a case 
as this any interest could be collected. But astatute could 
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not change the rights of parties; the Legislature is power- 
less to vary a contract. This court has already decided that 
an act of the Legislature cannot reduce interest on existing 
contracts; then it cannot increase it. Thomp. Dig., 284; 
Fla. Stat., chap. 1483; chap. 1562; Bernhisel vs. Firman, 
22 Wall., 160; Cromwell vs. Sac. Co., 96 U.8., 61; My- 
rick vs. Battle, 5 Fla., 345. 

If our view on this point is sustained by the court, and 
the court declares the bonds valid, then the plaintiff in ap- 
peal is entitled toa credit for the amounts paid each year 
in excess of the legal interest, equal to two per cent. of the 
face value of each bond. 


John W. Malone and John A. Henderson for Appellees. 


As to 1 and 2 grounds of error assigned. The declara- 
-tion was not defective. The authority to issue the bonds 
sued on is recited on face of bonds, “ subscription to Pensa- 
cola and Georgia Railroad Co. by vote of the county,” 
“convertible into stock of the company,” and “ issued in 
pursuance of an order of the Board of County Commission- 
ers, passed, &c.” The order recited the title of the act of 
the Legislature of Florida, (sec. 22, et seg., chap. 610,) au- 
thorizing the issue of the bonds for the construction of the 
said railroad, by the vote of the county, convertible into the 
stock of the company. It was not necessary to aver in the 
declaration the authority or power of the County Commis- 
sioners to issue the bonds. Myer’s Fed. Dec., title Bonds, 
sec. 1781; Lincoln vs. Iron Works Co., 103 U. 8., 412; 104 
U.S.,586; Clements’ Corp. Sec., p. 82; Smith vs. Tallapoosa 
Co., 2 Woods, (U. 8. C. C.) 574; My. Fed. Dec. Bonds, sec. 
1779. 
As to the 3 and 4 grounds of error assigned. The court 
did not strike out the pleas of defendant, and the plaintiffs 
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proved the execution of the bonds sued on before placing 
them before the jury. 

As to the 5 and 6 grounds of error assigned. By sec. 7, 
chap. 8010, the Judge presiding at the trial was authorized 
to determine whether the jurors referred to had such 
knowledge of reading, writing and arithmetic, or either, as 
was necessary to enable the jurors to understand the evi- 
dence offered on the trial. McClellan’s Dig., page 446, sec. 
9. ‘Phis was a discretion which the Judge properly exer- 
cised, and is not reviewable by the appellate court. 

As to 7 and 8 grounds of error assigned. It nowhere ap- 
pears that the appellant was prejudiced by the rulings of 
the court as to the competency, as jurors, of John Finlay- 
son or E. B. Bailey, as neither were taken on the jury; but 
a jury was empanelted of qualified jurors, accepted by both 
parties. 2 Gra. & Wat. on New Trials, 192, 198, 286-7. 

As to 9th ground of error assigned. Upon proving the 
execution of the bonds, and the payment of interest for 
twenty-three years by the defendant on the bonds, the 
plaintiff was entitled to have them considered in evidence 
before the jury. Co. of Clay vs. Soc. for Savings, 104 U. 
S.,579: M. Fed. Dec., Bonds, Sec. 1023 ; Supervisors vs. 
Schenck, 5 Wall., 772; Myer’s Fed. Dec., Bonds, 1053, 
1054, 1463. 

As to 10th ground of error assigned. The proffered pa- 
per writings were wholly irrelevant. Myer’s Fed. Dec., 
Bonds, sec. 1064, 902; Co. of Cass vs. Johnston, 95 U. &., 
360. 

As to 11th ground of errorassigned. The court’s charge 
embraced proper instructions on all the issues; the instruc- 
tions asked for by the defendant and refused by the court 
were abstract propositions of law not pertinent to the issues, 
and irrelevant to the case and were properly refused. Hil- 
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liard on New Trials, pp. 211, 265, §10; Ib., pp. 240, 305, 
§58 ; Gra. & Wat. on New Trials, 791. 

As to the 12th ground of error assigned. The motion 
for a new trial was properly refused, because the verdict 
was in accordance with the law and the evidence. Any 
other verdict would have been in violation of law and 
without any evidence in support of it. Theseveral grounds 
upon which the new trial was asked are the same as are 
here assigned for error and have been considered. * 

As to the 14th and 15th grounds of error. They are not 
well taken. They beg the question. 

The 16th assignment is like the 14th and 15th, ante. 

As to the 17th ground, the rate of interest as regulated 
by the contract for 8 per cent., and by the provisions of the 
statute under which the bonds were issued, before cited, 
which is still in force, and is not affected by any repeal or 
amendment. But if such were not the case we contend that 
the preponderance of authority, so great as to justify the 
assertion that it is the settled rule of law, is, that contracts 
drawing a specified rate of interest before maturity draw 
the same rate of interest afterwards. Myer’s Fed. Dec., 
Bonds, sec. 1470; 17 Cen. Law Journal, 124, et seg. 

We insist that the issue of the bonds was in all respects 
regular, and the county of Jefferson is bound in law for 
their payment. But if there had been irregularities in the 
issue, as contended for by the counsel and the agent of the 
Board of Commissioners, such irregularities are waived by 
the acquiescence of the county in the issue, and are cured 
by the payment of interest on the bonds regularly for 
twenty-three years; and by the act of the Legislature, 
{chaps. 927, 3474) directly or by implication, declaring the 
bonds to be valid. Either of which is sufficient to make 
them binding. Myer’s Fed. Dec., secs. 1023, 1198, 1215, 
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1667, 1683, 1686, 1227, 1660, 1661, 1673, 1679, 1681, 1698, 
1671. 


Tue Curer-Justice delivered the opinion of the court. 


The first and second assignments of error relate to the 
overruling of the demurrer to the declaration. The declar- 
ation alleges that the county of Jefferson issued its bond, 
and then and there acknowledged itself indebted to bearer 
in a sum of money payable at a day certain with interest at 
eight per cent. per annum, and at the day payment was re- 
fused, plaintiffs being the bearer and entitled thereto. 
Copies of bonds are annexed to the declaration. On their 
tace is written and printed: “ Issued in pursuance of an 
order of the Board of County Commissioners on the 
day of , A. D. 1857.” “Subscription to Pens. & 
Geo. R. R. Co. by a vote of county.” “Convertible into 
stock of the company.” They are signed, “Thos. J. Chase, 
Judge ot Probate and ex-officio President of the Board of 
County Commissioners. Attest: Sam. Puleston, County 
Treasurer.” Sealed with the seal of the Judge of Probate. 

Defendant demurred on the grounds, (1) that it does not 
appear that defendant had any power or authority to make 
and execute the alleged bonds. (2.) That the county could 
not make such bonds unless under and by virtue of some 
legislative enactment, and plaintiff does not aver that the 
alleged bonds were so executed. The demurrer was over- 
ruled. 

It is an admitted and undisputed doctrine that the power 
of public and municipal corporations to subscribe to the 
stock of railway companies and issue bonds therefor must 
be expressly conferred. And hence asa matter of pleading 
the authority or power to issue the bonds in suit ought to 
appear on the face of the declaration, or by some recital in 
the bonds made part thereof; that is, it should thus appear 
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that they were issued for some purpose authorized by stat- 
ute. 1 Dillon’s Mun. Corp., §509. 

In Thayer vs. Montgomery Co., 3 Dillon, C. C., 389, which 
was a suit on county bonds, defendant demurred to the de- 
claration on the ground that the authority or power of the 
county to issue the bonds is not averred and does not ap- 
pear on the face of the bonds. Miller, J., says: “The 
third ground of demurrer presents to my mind a more se- 
rious question. It is, that an authorized lawful purpose 
for which the bonds were issued should be alleged in the 
declaration or be recited in the bonds which are made part 
thereof. This I think is a sound proposition.” 

In the same volume in Kennard vs. Cass Co., p. 149, Dil- 
lon and Krekel, J. J., it is said: “But where the maker 
is a county or other corporative body which has no inhe- 
rent or general power to make such instruments, and can 
make them only by virtue of special authority, the princi- 
ples of pleading require that such authority should appear 
by distinct averment of the special act conferring it, or by 
recital of the bond in that respect.” And see Smith vs. 
Tallapoosa County, 2 Woods, 574. 

In order to recover on the bonds of a county it should 
appear by special averment in the declaration (unless. the 
same appears on the face of the annexed bond) that the au- 
thority for issuing is an act of the Legislature, citing the 
act, and that all the essential conditions had been complied 
with, the power depending upon such conditions, and 
where compliance with these conditions does not appear on 
the face of the bonds it must be otherwise proved. 

The bonds in question are supposed to have been issued 
in pursuance of the provisions of the Internal Improvement 
Act of 1855. That act is not referred to in the declaration, 
nor is it averred that the Pens. & Geo. Railroad, referred 
to on the face of the bonds, is a road embraced in the pro- 












































JUNE TERM, 1884. 997 








Jefferson County v. B. C. Lewis & Sons—Opinion of Court. 











visions of the act or that this railroad company had ac- 
cepted the provisions of the act, nor that said railroad or its 
extensions were contemplated to pass through or to termi- 
nate in or near the county of Jefferson; nor that the county 
subscribed for the stock after consent thereto duly obtained 
by submitting the question “ whether or not stock should 
be subscribed and taken” at an election duly held accord- 
ing to the provisions of the act, a majority of the legal vot- 
ers having voted in tavor thereof in pursuance whereof sub- 
scription to the stock of said company was made by the 
Board and the bonds in question duly issued and “disposed 
of for the payment ot such subscription.” 

These conditions were essential to create a liability on the 
part of the county, according to the requirements of the act, 
and should be averred in appropriate form. Lincoln vs. Iron 
Works Co., 103 U. 8., 412; Clay Co. vs. Society, &., 104 
U. 8., 579, 586; Smith vs. Tallapoosa, 2 Woods, C. C., 574, 
referred to by respondent, do not conflict with but support 
this doctrine. In all these cases the declaration or the bonds 
recite the source of the power to issue the bonds. 

The result is that the demurrer should have been sus- 
tained and the plaintiffs allowed to amend their declara- 
tion. 

The case having been tried upon the issues presented by 
the pleadings, and various questions arising thereon having 
been fully discussed upon this appeal, we proceed to exam- 
ine these questions, as the case may be again tried after 
amendment of the pleadings. 

The third and fourth errors assigned are in effect that in de- 
ciding upon the motion to strike out the defendant’s pleas 
on the ground that they were not properly verified, the 
court in ruling that the verification was not sufficient to re- 
quire plaintiffs to prove the execution of the bonds sued on. 

There can be no error in this ruling because it was not 
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pertinent to the decision of the motion, but was in the na- 
ture of an opinion of the court upon a question not yet 
reached in the cause, thrown out as a suggestion to the 
parties, and did not preclude the defendant from making 
any objection to evidence to be subsequently oftered by the 
plaintiffs. The question did not arise upon the trial as 
there was evidence given by the plaintiffs at the trial show- 
ing the signing of the bonds by the persons whose names 
were appended thereto, and that they were the officers of 
the county as indicated upon the bonds. 

The fifth and sizth grounds of error, are that the court 
upon the examination of the persons drawn as jurors, per- 
mitted the plaintiffs counsel to examine them “as to their 
ability to calculate interest, and to work interest in case of 
partial payments such as might arise upon the pleadings 
and proofs in this case.” 

The Statute of 1877, chapter 3010, section 7, provides 
that when the nature of any case requires that a knowl- 
edge of reading, writing or arithmetic is necessary to ena- 
ble a juror to understand the evidence to be offered on the 
trial, it shal] be a cause of challenge if he does not possess 
such qualification, to be determined by the judge. McC. 
Dig., 446, section 9. 

Under this statute the qualifications of the juror in re- 
spect to the sufliciency of his knowledge and education, in 
other words, his practical education upon the questions 
likely to arise on the trial, are to be determined by the 
judge. 

The object is to procure a jury sufficiently intelligent to 
understand the testimony and to render a proper verdict 
upon it. The ruling of the court here was within the 
scope of the statute and there is no error. It would be dif- 
ficult to find error where the discretion of the judge is so 
broad in cases of this character. 
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The seventh and eighth grounds of error are in deciding 
that Finlayson and Bailey were competent jurors, they hav- 
ing each stated on their voir dire that they owned bonds of 
Jefferson county similar to those involved in this suit, and 
of the same issue, and Bailey’s bonds were in litigation in 
another suit in the same court. On challenge by defendant 
for cause the court overruled the challenge and decided that 
they were competent jurors, whereupon defendant chal- 
lenged them peremptorily, and this exhausted defendant’s 
right of peremptory challenge before the jury was comple- 
ted. 

The statute law says the court shall examine on oath any 
person who is called as a juror, to know whether he is re- 
lated to either party, or has any interest in the cause, or 
has expressed or formed any opinion, oris sensible of any 
bias or prejudice inasuit. Chapter 1628, sec. 24, Acts 1868 
‘ The court is to determine whether any of the grounds ex- 
ist. 

That the juror is interested in the pending or a similar 
suit, are grounds of challenge. Fleming vs. State, 11 Ind., 
234; Davis vs. Allen, 11 Pick., 466 ; Profatt on Jury Trial, 
§168. 

A principal challenge to the polls is founded on a cause 
of bias or partiality, which, if admitted or proved to the 
satisfaction of the court, will, asa matter of law, render 
the juror incompetent. Protatt, $167. 

The fact that jurors are owners of similar bonds, that 
their validity is in question in this and in other suits 
pending, and that the decision or verdict in one is practi- 
cally decisive of the other, is cause of bias and prejudice. 
The defendant’s challenge of Finlayson and Bailey for 
cause should have been allowed. 

The ninth assignment of error will be disposed of in sub- 
sequent portions of this opinion. 
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The tenth alleged error is in the exclusion of the returns 
of an election in Jefferson county, held in 1856, to show 
the number of voters in the county soon after the election 
held with reference to the issue of the bonds. 

The number of votes cast on the subject of the issuing 
of bonds upon a subscription for railroad stock is not ma- 
terial to the validity of the bonds. It was only required by 
the Internal Improvement act, section 22, that a majority 
of the votes cast sheuld be in favor ot the measure. The 
returns of. another election upon another question could not 
aftect the validity of the election on the question of sub- 
cription for stock. The ruling was, therefore, correct. 

On the motion for a new trial it was insisted the act of 
the Judge of Probate, as ex-officio President of the Board 
of Commissioners, was nugatory and in violation of the 
Constitution. 

The following question is presented: Was it within the’ 
power of the Legislature in 1845, to impose upon the Judge 
of Probate the office and duties of President of the Board 
of County Commissioners ? 

The Constitution divided “the powers of government ” 
into three departments, Legislative, Executive and Judi- 
cial, and declared that “no person, being of one of those 
departments, shall exercise any power properly belonging 
to either of the others, except in the instances expressly 
provided in this Constitution.” Const. of 1839, Art. 2; 
Thomp. Dig., 25. 

The judicial power of this State shall be vested in a Su- 
preme Court, Courts of Chancery, Circuit Courts and Jus- 
tices of the Peace. Art. 5, sec. 1; Thomp. Dig., 49. 

The General Assembly shall provide by law for the ap- 
pointment in each county of an officer to take probate of 
wills, to grant letters testamentary, of administration and 
guardianship, &. Art. 5, sec. 9; Thomp. Dig.; 44. 
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The General Assembly shall have power to establish in 
each county a Board of Commissioners, for the regulation 
of the county business. Art. 5, section 19; Thomp. Dig., 
44. 

By act of July 25, 1845, the General Assembly provided 
for the appointment of a Judge of Probate, and prescribed 
his duties. Thomp. Dig., 57. The Judge of Probate in 
each county shall be ex-officio a member and President of 
the Board of County Commissioners. Ibid, 58. 

Under the foregoing provisions of the Constitution, in 
force from the organization of the State until long after 
the bonds in question were executed, the officer called a 
Judge of Probate, created by the Legislature, was not one 
of those in whom was vested “ the judicial power of this 
State.” The prohibition to exercise any duty not strictly 
pertaining to the judicial power, did not extend to the 
county officer thus created. The officer was called into ex- 
istence and his duties prescribed, not only to take probate 
of wills, &c., but to record his proceedings, to have the 
custody of the records of the office, to certity copies there- 
of, to preside over the Board of County Commissioners, to 
keep the record of the proceedings of the board, &c. 

These provisions of law were enforced and were assented 
to'by all the departments of the government for more than 
twenty years, and the published proceedings of the county 
do not show that their validity has been ever before ques- 
tioned. We, therefore, hold that the Legislature could and 
did rightfully confer upon the Judge of Probate the func- 
tions of a County Commissioner and the Presidency of the 
Board. 

As to the Issuing of the Bonds: 

The 22d section of the Internal Improvement Act of 1855 
contains the law under which these bonds are supposed to 
have been issued, and provides that it shall be lawful for the 
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Board of County Commissioners of any county through or 
near which such railroads or their extensions may pass, and 
they are authorized to subscribe and hold stock in said com- 
pany upon the same terms and conditions and subject to the 
same restrictions as other stockholders: Provided, It shall 
be first submitted to the vote of the legal voters of said 
county, to be taken at such times and places and in such 
manner as said authorities respectively may appoint, 
whether or not stock shall be subscribed and taken; and if, 
when the vote be thus taken, it shall appear that a majority 
of the votes shall be in favor of such subscription it shall 
thereupon be lawful for the Board of County Commission- 
ers, by agents by them appointed, to subscribe and take in . 
such company such amount of stock as they may determine, 
the amount not to exceed fifty per cent. of the cost of con- 
struction through the county; and to issue bonds of the 
county, payable with interest at such times and places as 
they may deem proper, and to dispose of the same for the 
payment of such subscription. 

The plaintiff offered in evidence the record of the proceed- 
ings of the County Commissioners of Jefferson county at 
their meeting held June 5, 1856, page 130, as follows: “ Be 
it known that after public notice, duly given, the question was 
submitted to a vote of the legal voters of Jefferson county on 
the 7th of May last, whether this county should subscribe 
for stock in the Pensacola and Georgia Railroad Company, 
and it was decided in favor of such subscription by a ma- 
jority of 278 votes out of 297, being all the votes polled. 

“Now, therefore, the Board of County Commissioners 
of Jefferson county, by virtue of the said vote and of the 
power and authority on them conferred by au act to provide 
for and encourage a liberal system of internal improvement, 
approved 6th Janaary, 1855, have determined to subscribe 
for twelve hundred and fifty shares, of one hundred dollars 
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each, of the stock of said company, which sum, it is esti- 
mated, will not exceed one-half of the cost. of construction 
of said railroad across Jefferson county. 

“ And further, the said County Commissioners do au- 
thorize and appoint Robert H. Gamble to be the agent to 
make the above subscription for and in behalf of Jefferson 
county.” 

And thereupon the plaintiffs further offered in evidence 
from the same book the proceedings of said Board at their 
meeting held March 81,1856, as found on page 1147 of said 
book, and the proceedings of said Board at their meeting 
held January 10, 1857, as found on page 153 of said book. 

The said proceedings were then read from said book as 
follows, from page 147: ‘“‘ Whereas, the Board of Directors 
of the Pensacola and Georgia Railroad Company have called 
for an installment of ten per cent. on the subscription to 
the capital stock of said company; and whereas, this Board 
has subscribed to said railroad company for twelve hundred 
and fifty shares of said stock; it is, therefore, ordered, that 
Thomas J. Chase, Judge of Probate and ex-officio President 
of this Board, be and he is hereby required to issue bonds, 
with coupons of annual interest, of one hundred dollarseach, 
drawing eight per cent. interest, payable annually from 
their date, pledging the faith and resources of this county 
for the payment of the same to the amount of twelve thou- 
sand five hundred dollars, being ten per cent. of said stock, 
said bonds to be attested by Samuel, Puleston, Treasurer of 
this county; said bonds to be dated on the 10th day of 
April next, and made payable on the 10th day of April, 
1861. And it is further ordered, that the President of this 
Board be and he is hereby required to pay said bonds over 
to the President of the Pensacola and Georgia Railroad 
Company, taking his receipts for the same; and that he, 


the President of this Board, be and he is hereby required 
64 
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to keep a register of all such bonds issued by the order of 
this Board.” 

And from page 153 the said proceedings were further 
read as follows: “ Whereas, the Board of Directors of the 
Pensacola and Georgia Railroad Company called an install- 
ment of ten per cent. on the capital stock of the company, 
payable on the first day of October, 1856, being the fourth 
installment called in, and another installment of twenty- 
five per cent., payable on the first day of December, 1856, 
being the fifth installment, amounting to thirty-five per 
cent. ; and whereas, this Board has subscribed to said rail- 
road company for twelve hundred and fifty shares of said 
stock; it is, therefore, ordered, that Thomas J. Chase, 
Judge of Probate and ex-officio President of this Board, be 
and he is hereby required to issue bonds and coupons 
amounting to forty-three thousand seven hundred dollars, 
said bonds to be attested by the Treasurer of the county, 
and made payable on the first day of January, 1877, draw- 
ing interest trom the first day of January last at eight per 
centum per annum.” 

In Com’rs of Knox Co. vs. Aspinwall, 21 How., 155, 158, 
we find the following language : 

“The ground upon which the want of authority to exe- 
cute the bonds in question is placed is the alleged omission 
to comply with the requisition of the statute of 1849 in re- 
spect to the notices to be given of the election to be held on 
the first Monday of March, at which a vote was to be taken 
for or against a subscription of stock to the railroad com- 
pany. 

“Tt is insisted that an irregularity or omission in those 
notices had the effect to deprive the Board of this author- 
ity or rather furnish evidence that the power had never 
vested in it under the act; and, further, that the plaintiffs 
are chargeable with the knowledge of all substantial defects 
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or irregularities in these notices of the election, and not 
therefore entitled to the character of bona fide holders of the 
securities. 

“ The act in pursuance of which the bonds were issued is 
a public statute of a State, and it is undoubtedly true that 
any person dealing in them is chargeable with a knowledge 
of it; and as this Board was acting under delegated au- 
thority he must show that the authority has been properly 
conferred. The court must, therefore, look into the statute 
for the purpose of determining this question; and upon 
looking into it we see that full power is conferred upon the 
Board to subscribe for the stock and issue the bonds, when 
a majority of the voters of the county have determined in 
favor of the subscription, after due notice of the time and 
place of the election. The case assumes that the requisite 
notices were not given of the election, and hence that the 
vote has not been in conformity with the law. 

“This view would seem to be decisive against the au- 
thority on the part of the Board to issue the bonds, were it 
not for a question that underlies it; and that is, who is to 
determine whether or not the election has been properly 
held, and a majority of the votes of the county cast in fa- 
vor of the subscription? Is it to be determined by the 
court, in this collateral way, in every suit ‘upon the bond, 
or coupon attached, or by the Board of Commissioners, as 
a duty imposed upon it betore making the subscription ? 

“The court is of the opinion that the question belonged 
this Board. The act makes it the duty of the sheriff to 
give the notice of the election for the day mentioned, and 
then declares if a majority of the votes given shall be 
in favor of the subscription, the county board shall sub- 
scribe the stock. The right of the board to act in an execu- 
tion of the authority is placed upon the fact that a major- 
ity of the votes had been cast in favor of the subscription ; 
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and to have acted without first ascertaining it would have 
been a clear violation of duty; and the ascertainment of 
the fact was necessarily left to the inquiry and judgment of 
the board itself, as no other tribunal was provided for the 
purpose. This board was one, from its organization and 
general daties, fit and competent to be the depository of the 
trust thus confided to it. The persons composing it were 
elected by the county, and it was already invested with the 
highest functions concerning its general police and fiscal 
interests. | 

“ We do not say that the decision of the board would be 
conclusive in a direct proceeding to inquire into the facts 
previously to the execution of the power, and before the 
rights and interests of third parties had attached ; but, af, 
ter the authority has been executed, the stock subscribed, 
and the bonds issued, and in the hands of innocent holders, 
it would be too late, even in.a direct proceeding, to call it 
in question. Much less can it be called in question to the 
prejudice of a bona fide holder of the bonds in this collate- 
ral way.” 

“Another answer to this ground of defence is, that.the 
purchaser of the bonds had a right to assume that the vote 
of the county, which was made a condition to the grant of 
the power, had been obtained, from the fact of the sub- 
scription, by the board, to the stock of the railroad com- 
pany, and the issuing of the bonds.” 

Referring to the above case, the same court, in St. Joseph 
Township vs. Rogers, 16 Wall., 644, 665, says: 

“Non-compliance with one of the conditions was clearly 
shown in that case, as the notices of the election as required 
by law had not been given in any form, but the decision 
was that the question as to the sufficiency of the notice and 
the ascertainment of the fact whether the majority of the 
votes had been cast in favor of the subscription was neces- 
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sarily left to the inquiry and judgment of the county board, 
‘as no other tribunal was provided for the purpose, and the 
court held that after the authority had been executed, the 
bonds issued, and they had passed into the hands of inno- 
cent holders, it was too late, even in a direct proceeding, to 
call the power in question, and that it was beyond all 
doubt too late to call the power in question to the prejudice 
of a bona fide holder of the bonds ina collateral way, which 
is attempted to be done in the case before the court.” See 
also‘on this subject Lynde vs. The County, 16 Wall., 618, 
where the court says: “ The County Judge is the officer 
designated by the statute to decide whether the voters have 
given the required sanction. He executed and issued the 
-bonds, and the requisite popular sanction is set forth on 
their face. It is a settled rule of law that wherea particu- 
lar functionary is clothed with the duty of deciding such a 
question, his decision, in the absence of fraud or collusion, 
is final. It is not open for examination, and neither party 
ean go behind it.” : 

And in Supervisors vs. Schenck, 5 Wall., 772, 784, it is 
said: “ When a corporation has power, under any circum- 
stances, to issue negotiable securities, the decision of this 
court is that the bona fide holder has a right to presume 
they were issued under the circumstances which give the 
requisite authority, and they are no more liable to be im-. 
peached for any infirmity in the hands of such a holder 
than any other commercial paper.” Similar language is 
used in Gelpcke vs. Dubuque, 1 Wall., 203 ; Town of Cal- 
oma vs. Eaves, 2 Otto, 484, 490. 

The Board of County Commissioners was, by the 22d 
section of the Internal Improvement Act, before referred 
to, made the proper agent of the county to decide whether 
the necessary pre-requisites to the subscription for stock 
and the issue of the bonds had been complied with. Be- 
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yond the reasonable presumption that the officers of the 
law have discharged their duty, we have the official record 
that the contingency has happened, on the occurrence of 
which the authority to subscribe for stock and issue bonds 
was complete. They have certified in their records that 
“after public notice duly given the question was submitted 
to a vote of the legal voters of Jefferson county, * * * 
and it was decided in favor of such subscription by a ma- 
jority of 278 votes out of 297, being all the votes polled.” 

It will be observed in the cases determined by the Su- 
preme Court of the United States, the court especially en- 
trusted under the Constitution with the function to deter- 
mine questions as to the obligation of contracts, that recitals 
in municipal bonds are conclusive in favor of bona fide hold- . 
ers. With equal, if not with greater force, it may be said 
that innocent holders are protected where the municipal 
records themselves show that the preliminary conditions 
have happened, to wit: That the election was duly held, 
after public notice duly given and the question was submit- 
ted, and the result in favor of the action was decided, and 
so recorded, and in pursuance thereof the subscription was 
made and the bonds ordered to be issued. The board was 
the only tribunal appointed by law to determine the ques- 
tion, and upon the faith of their public record and action 

7 the bonds were issued and the board, representing the 
county, is now estopped to deny the truth of its own record 
as against bona fide holders of the bonds. 

The defendant introduces certain papers on file in the 
clerk’s office, showing that the name of the Judge of Probate 
was signed to the call for the election and the call does not 

‘say it is authorized by the Board. We see no objection to 
the election arising out of this fact. The Judge was the 
President of the Board, and the keeper of its records, its 
secretary also. Their record asserts that his action was au- 
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thorized, was “ duly ” taken and that is sufficient. SeeSu- 
pervisors vs. Schenck, 5 Wall., 772. 

As to the question of interest: 

The board were authorized, by the law, in case bonds 
were issued, to contract to pay interest at a rate not exceed- 
ing ten percent. per annum. The bonds issued bore inter- 
est at eight per cent., and the principal became due in 1877. 
At the time they were issued the legal rate of interest for 
the loan of money was six per cent. Detendant now claims 
that after the bonds became due, if they were properly is- 
sued, they should bear the rate fixed by the statute in force 
when the contract was made, the special contract to pay 
eight per cent. extending only to the time of maturity. 

There is much conflict in the decisions of the courts on 
this question. In many of the States it is held that the 
contract rate ceases at the time the prineipal is payable, the 
contract being, that interest at a certain rate is payable for 
the certain time only, after which the rate fixed by statute, 
in cases where no rate is specified in the contract, will be 
the rule. In other States it is the rule that the contract 
rate will control until payment or judgment. The prepon- 
derance of opinion is in favor of the doctrine that the stipu- 
lated rate attends the contract until it is satisfied or merged 
in judgment. Cromwell. vs. Co. of Sac, 96 U. 8., 51, 61. 

When a tenant agrees to pay a stipulated rent for one 
year and holds over, the law will imply that he is to pay at 
the same rate during the entire term of occupancy. What 
is paid for the use of a house is called rent; what is paid 
for the use of money is called interest. I fail to see why 
the contract rate of interest should not control until the con- 
tract is extinguished ; or why a man ought to be excused 
from paying what in his judgment the use of money is 
worth, as evidenced by his contract, merely because he has 
failed to pay the money when it was due. If that were the 
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rule he may find it to his advantage to violate his agree- 
ment to pay his debt when it becomes due. The better 
rule, most consonant with morality as well as-law, is that 
the agreed rate of interest attends the contract until it is 
satisfied or extinguished. 

Seal. Objection to the bonds was made upon the ground 
that they were sealed with the seal of the Judge of Probate. 
The county had no official seal. The Judge being the 
President of the Board, and being ordered to execute the 
bonds, it was not inappropriate that he used his official seal 
or any other device in the way of a seal that was most con- 
venient. 

We have considered, as we believe, questions which cover 
all the exceptions presented. As to the charge of the court 
and the instructions which were prayed it is unnecessary to 
consider them in detail. Our discussion of the several mat- 
ters relating to the bonds and the evidence necessary to sus- 
tain them will indicate what instructions to the jury should 
be given. 

As we have indicated, there are errors in the record for 
which we are obliged to reverse the judgment and remand 
the cause for further proceedings according to law. 
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TO THE 


TWENTIETH VOLUME FLORIDA REPORTS. 


ABATEMENT. See Mandamus, 2. 
ACCOUNTS AND ACCOUNTING. See Administrators and Euxecu- 
tors, 5, 6, 7, 9, 10, 11, 18, 14, 16, 18; Books of Account ; Master 
in Chancery ; Partners and Partnership, 2; Practice (Hquity), 
1, 2, 3, 4, 5. 
1. An exception to the effect that there is error in the balance found 
against the defendant, and on the final accounting, no items be- 
ing mentioned, is frivolous. Sanderson’s Administrators vs. San- 
derson, 293. 
“ACCOUNT STATED.” See Statute of Frauds, 3. 
ADMISSIONS. See Trusts and Trustees, 5. 
ADMINISTRATORS AND EXECUTORS. See Bills of Hauchange, 
2; Costs; Hwvidence and Witnesses, 8, 10, 19, 20; Fraudulent 
Conveyances ; Parties, 3; Wills, 1, 2, 3, 4. 
1. An executor of an executor is the executor of the will of the first 
testator, unless he shall at the time of qualifying renounce and 
refuse to administer under the will of the first testator. Hart's 
Executor vs. Smith, 58. 
. After notice to the executor of an executor, of a petition praying 
the re-establishmeut of a lost writ of fi. fa. upon a judgment 
against the first executor, the last executor cannot have the pe- 
tition dismissed on the ground that he has since the notice re- 
nounced administration under the will of the first testator. Jd. 
3. A decree undera creditor’s bill directing the sale of the interest of 
certain heirs at law in real estate to satisfy a judgment against 
them, which real estate the heirs had conveyed for the purpose 
of hindering and delaying their creditor, does not interrupt the 
due admistration of the estate by an administrator. Gainer et al. 
vs. Russ, 157. 

4. Upon a bill by creditors against an executor, alleging deficiency 
in personal assets and insolvency, and praying a discovery of all 
assets, their sale and the application of the proceeds to the debts, 


to) 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 


it is erroneous to direct an execution to issue against the execu- 
tor as for a devastavit to the extent of the estimated value of the 
assets in his hands subject to administration. To the extent that 
the assets consist of money in his hands, he should be directed 
to pay the same into the registry of the court ; and if a sale of 
the real and personal property of the estate is necessary to the 
satisfaction of the debts proved before the master, it should be 
decreed. An execution against the executor should issue only 
for the sum with which he is chargeable on account of losses oc- 
casioned by negligence or failure in the discharge of his duty, or 
like causes. It should issue then only in the event that the 
money and the proceeds of the sales of the property are not suffi- 
cient to satisfy the claims of the creditors. Creditors have such 
equities whether the estate is solvent or insolvent. It is the or 
dinary bill by creditors for the marshaling and administration of 
assets of an estate. Hppinger, Russell & Co. vs. Canepa; 262. 


. An executor is entitled to credit for sums paid an attorney for 


legal advice when the charges are reasonable and proper in 
amount. Jd. 


6. The executor in possession of the real estate of the deceased, when 


the rents thereof are necessary to the satisfaction of the debts, 
is personally accountable to the creditors for the rental value 
thereof when the circumstances of the case disclose a failure to 
realize rents and neglect to exercise the diligence and business 
activity required at his hands in the management of the prop- 
erty. Id. 


. The executor collects money of the estate and permits it to re- 


main in bank uninvested. It not being affirmatively shown that 
no good security could be found on which to put it out at inter- 
est, the executor failing to pay it into court, is chargeable with 
it under the statute as money retained on interest by him, and it 
should enter into his annual returns as money so retained, inter- 
est being added to the principal annually. Jd. 


. Where the executor fails to file an inventory of the personal prop- 


erty of the estate, neglects to make his annual returns, and fails 
generally to discharge his duty, he not only forfeits his commis- 
sions but is also properly denied any compensation for general 
services. Id. 


. Where an administrator pays a tax to which the estate is subject, 





he is not to be charged as for derastavit on the ground that there 
may be some technical defect in the entry of the assessment or 
otherwise. Where there is an unauthorized investment of funds 
of the estate by the administrator, the equitable title of the dis- 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 


tributee and the legal title of the administrator continues until 
the rejection of the investment by the distributee, and such in- 
vestments are subject to taxation as the property of the estate 
until rejected. Sanderson’s Administrators vs. Sanderson, 292. 


10. Where the administrator was the partner of the deceased intestate 


11. 


12. 


13. 


14, 


and has in his possession, as such surviving parter, funds collected 
as attorney, which areclaimed by others, but in which he thinks 
the intestate had rights, and he is in doubt as to the party enti- 
tled, and the party on whose account the collection was made 
will not instruct him how to apply the money, it is proper for 
him to file a bill of interpleader, and when he produces the 
money and pays it into the court under an order of court, sub- 
ject to the litigation, he is not chargeable with the sum until it 
is received, or may be obtained by him from the court, in the 
event the estate is held entitled to it. Id. 


The person subsequently appointed administrator of the deceased 
intestate finds a considerable cash deposit in a bank to the 
credit of the deceased. He makes a contract with the bank by 
‘which the estate was to receive interest thereon. He is prop- 
erly chargeable with the sums, principal and interest, which 
he received under the contract. Jd. 


The amount fixed by the Chancellor for compensation to an ad- 
ministrator for his services after evidence and hearing will not 
be disturbed in a case where this court can see no error in the 
sum allowed. An additional annual allowance for services, how- 
ever, cannot be made. Id. 


That an administrator has made investments not authorized by 
the statute is no ground upon which to deny him compensation 
for his general services in a case where there is no loss to the es- 
tate by such investments and the administrator settles in accord- 
ance with the law controlling the matter of unauthorized invest- 
ments. Jd. 


The forfeiture incident to a simple failure of an administrator to 
file his returns and have them allowed and approved as required 
by law extends only to his commissions on amounts collected or 
disbursed. If the annual account of an administrator is placed 
in the hands of the Judge of the County Court at the time re- 
quired by law, his failure to place a file mark on it does not re- 
sult in a loss of commissions by the administrator. The Judge 
of the County Court should mark the account and vouchers filed, 
whether he approves them or not. If the return is not made as 
required by law, the administrator is entitled to no commissions. 
The first annual return of an administrator should embrace a 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 


period of one year commencing from the date of his letters of 
administration. A return is not required to be filed by the first 
day of June, unless between that date and the letters of admin. 
istration a year has elapsed. Td. 

15. The exercise of discretion by the Chancellor in fixing the allow- 
ance by way of compensation and commissions to an administra- 
tor when within the limits fixed by law will not be disturbed by 
this court except where it clearly appears that the allowance is 
too much or not enough. Jd. 

16. Where the conclusion from the testimony is that an administrator 
could have readily collected a balance due the estate upon a judg- 
ment with the use of that reasonable diligence and care that a 
prudent man exercised in his own affairs, the administrator 
should be charged with it. Shepard’s Heirs vs. Shepard’s Ad- 
ministrator, 19 Fla., 300, cited and approved. Jd. 

17. The administrator set up as a ground of appeal, that he is charged 
‘*compound interest on money not actually reduced to posses- 
sion,’’ and fails to show any particular item or charge in which 
this has been done. It is not the duty of this court to ‘look 
through several volumes of a record in search for illegal charges 
of any kind for either party, when they are not pointed out. 
Such grounds of appeal are to be regarded as ‘‘frivolous.”’ a. 

18. Because there is no guardian of an infant appointed is no reason 
why funds in the hands of an administrator in which she has an 
interest is not to bear interest under the statnte during the ad- 
ministration. Jd. 

19. A surety for a debt of a deceased intestate, the debt being due, 
has a provable claim against the estate. Walker vs. Drew, 908. 

20. In the absence of a legal personal representative of a deceased in- 
testate a creditor of such intestate has no equity to have a re- 
ceiver appointed to collect the assets and administer the estate ; 
this, ina suit by such creditor against an alleged wrongful ex- 
ecutor, a creditor of the intestate, and a debtor to the intestate. 
Ia. 

ADVERSE POSSESSION. See Statute of Limitations, 2.° 
AMENDMENTS. See Indictment, 16, 17, 18; Pleading (Law), 2, 5, 6. 
APPEALS. See Accounts and Accounting, 1; Administrators and Er- 
ecutors, 12, 15, 17; Attachment, 2; Decrees and Judgments, 
11, 12; Landlord and Tenant, 7, 8; Pleading ; Prohibition, 1; 
Remittitur Writ of Error; Bills of Exception ; Books of Ac- 
count ; Exceptions ; Circuit Courts and Judges, 1. 
1. An appeal does not lie from an order of the Circuit Court impos- 
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APPEALS—( Continued.) 
ing a fine for a contempt in violating an injunction; nor will a 
mandamus be granted to compel the approval of an appeal bond 
in sucha case. Caro vs. Maxwell, 17. 


2, The omission of a next friend to give a bond to secure the proceeds 
of a judgment to be recovered cannot be assigned as error by the 
defendant on appeal. He is not injured or prejudiced, and it 
does not concernhim. Neal vs. Spooner, 38. 


3. The appellant is responsible for the correctness of the record sent 
) up to this court. When such record does not furnish the evi- 
dence or facts upon which alleged errors are based, this court 
will conclude that the rulings of the court below were in con- 
formity to the law. Horne vs. Carter’s Administrators, 45. 


4, All the defendants to a judgment in ejectment must join in an ap- 
peal, or there must be notice ang severance, Knight et al. vs. 
Weiskopf et al., 140. 


5. It is too late upon a second appeal, after hearing upon a former 
appeal and remanding the case, to object that an original pro- 
test of a note and certificate of a Notary are not evidence of the 
facts which they narrate, no such objection having been made 
and insisted upon at the time of their introduction in evidence. 

Sanderson’s Administrators vs. Sanderson. 





6. Upon a previous appeal in the judgment of this court there was 
assessed as costs the sum of $20.75 for a ‘‘ certified copy of the 
opinion to the Circuit Court.’’ A sum paid by either of the par- 
ties for an additional copy of the opinion for their use, is not 
properly chargeable in the costs of the suit. Jd. 

7. Costs incurred in the Circuit Court after the entry of the appeal, 
such as a charge for certified copy of the record of \the decree ap- 
pealed from, are taxable in this court and notin the Circuit 
Court. Jd. : 


8. The statute regulating appeals from orders and decrees of the 
County Court in Probate proceedings contemplates that the ap- 
peal shall be entered in writing by the party appealing. A mere 
verbal request made to the County Judge to enter an appeal in 
his minutes, furnishes no ground for a mandamus to compel the 
Judge to enter the appeal, if he neglects to comply with such 
request. ‘State ex rel. vs. Cooper, 547. 





9. The Cuunty Judge may, in a spirit of accommodation, enter an 
appeal in writing at the request of a party, but it is not a duty 
enjoined by law. A judicial officer ought not to be made respon- 
sible for the sufficiency of pleadings and proceedings of par- 
ties. Ta. 
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PEALS—( Continued.) 

A decree pro confesso must be reversed where the record discloses 
that it is based upon an order striking out a plea, which order 
does not appear to have been made after entry of the motion to 
strike on the chancery order book or after notice of any other 
character to the defendants. Zidridge et ux. vs. Wightman & 
Christopher, 687. 

An appeal does not lie from an order, in a case at law, granting a 
continuance. Such order may be assigtied for error upon an ap- 
peal from the final judgment. Read vs. Gooding, Mull & Co., 773. 


. When in an action upon a contract the defendant pleads that he 
‘*did not promise as alleged,’’ and also pleads specially that the 
plaintiff contracted with him as an agent of another and not oth- 
erwise, and that plaintiff knew this fact at the time of contract- 
ing, such special plea js only a repetition of the general plea that 
the defendant did not Promise as alleged. Walter vs. Florida Sav- 
ings Bank, 826. 

The overruling of plaintiff’s demurrer to such special pleas may, 
therefore, have been erroneons, but such ruling did not change 
the issues or affect the legal rights of the parties. Such pleas 
only encumbered the record. Jd. 


Where upon the trial of such cause a verdict is found for the de- 
fendant, but upon appeal the record does not show the testimony 
nor the rulings of the court thereon, nor the charge of the court 
to the jury, nor any exceptions, this court cannot reverse the 
judgment on account of the overruling of the demurrer to the 
pleas, as it does not appear whether the court admitted im- 
proper testimony in behalf of defendants, nor indeed that the 
plaintiff introduced any testimony in the case to support the de- 
claration. Jd. 


. A paper purporting to be a citation which is not properly tested, 
and which is not served by an authorized officer, is not a legal 
notice of an appeal. Joost vs. Elliott, 924 


Writs issuing from this court or by the Clerk of the Circuit Court, 
which serve the purposes of writs of this court, should be tested 
in the name of the Chief-Justice of this court. There is no law 
authorizing any writ to be tested in the name of the Judge of the 
Circuit Court. TZischler vs. Wall, 924. . 


. Though a Chancellor may have erred in allowing an original deed 


to be put in evidence without proving its execution, yet where 
the pleadings and other evidence are such that the introduction 
of the original was immaterial and unnecessary to a proper dis- 
position of the case and did not affect the decree, the error will 
be disregarded. Matthews vs. Lindsay, 962. 
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APPEALS—( Continued.) 

18. The finding of the fact of the delivery and acceptance of the deeds 
of partition in this case, being supported by a strong preponder- 
ance of testimony, must be affirmed. Jd. 

APPELLATE PRACTICE. See Appeals. 
ARREST OF JUDGMENT— 

1. A motion in arrest of judgment arises from intrinsic causes ap- 
pearing upon the face of the record. It isnot the proper remedy 
for a wrong verdict, nor is it the proper remedy for an illegal ad- 
mission of evidence. It does not and cannot take place and an- 
swer the purposes of a motion for a new trial. MeClerkin vs. 
State, 879. 

ASSIGNMENTS. See Lien, 2. 
ATTACHMENT— 

1. An affidavit to obtain an attachment against a debtor’s property 
that affiant is ‘‘ informed and believes that the defendant is in- 
debted,’’ is not sufficient. The indebtedness should be directly 
stated, or the affiant should state such facts as would show the 
indebtedness. Ross, Keen & Co. vs. Steen, 4438. 

2. When a suit is commenced by summons and an ancillary attach- 
ment is issued upon which property is seized, an order of the 
court dissolving the attachment is a final judgment from which 
an appeal lies, such judgment being a final determination of the 
ancillary proceedings. Jeffreys vs. Coleman, 536. 

3. A bond given on suing out a writ of attachment by a copartner- 
ship firm, signed and sealed by one of them in the copartnership 
name, the signing having been anthorized by the other by parol 
or ratified by parol, is a sufficient bond of both partners. Jd. 

ATTORNEY AND CLIENT. See Attorneys-at-Law. 


1. A promissory note, and mortgage to secure its payment, given by 
a client to his attorney to secure payment for professional ser- 
vices, will be sustained if the transaction is fair, honorable and 
proper. Wharton vs. Hammond, 934. 

ATTORNEYS AT LAW. See Attorney and Client ; Administrators 
and Executors, 5; Costs, 2; Evidence and Witnesses, 19, 20; 
Partners and Partnership, 1. 

AUCTION SALES. See Sheriff’s Sale, 1, 2. 

AUTRE FOIS ACQUIT OR CONVICT. See Criminal Law, 23, 
24, 25. 


BAILMENT. See Negligence, 1, 2, 3, 4. 
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BILL OF EXCEPTIONS. See Charge of Judge to Jury, 4,5; New 
Trial, 9. 

1, All the evidence used in the proceedings in the court below, and 
upon the motions subsequent to the verdict, should be embodied 
in and made a part of a bill of exceptions in order to enable this 
court to review them. Carter vs. State, 754. \ 


2. The laws of the State and the rules governing the Circuit Courts 
of the State provide the manner and time of making up and fil- 
ing a bill of exceptions, so that it becomes a part of the record 
brought up by writ of error. Smith vs. State, 839. 





3. Unless the law and the rules governing the court are complied 
with, the bill of exceptions is a nullity and cannot be considered 
in this court. Jd. 


BILLS OF EXCHANGE. See Appeals, 5. 


1. Where the indorser of a promissory note resides in a different 
place from the point at which it is payable, notice of the default 
of the maker must be deposited in the post-office in time to be 
sent by the mail of the day succeeding the day of the dishonor 
of the note, provided the mail of that day be not closed at an un- 
reasonably early hour, or before early and convenient business 
hours, in which case it must be sent by the next mail thereafter, 
Where the notice is not mailed until the second day after the dis- 
honor of the note, and no circumstance which would extend the 
time is shown, it is not sufficient to bind the indorser. Sander- 
son’s Administrators vs. Sanderson, 292. 


2. If there has not been any due presentment and notice of dishonor 
of a note, and the indorser, after the maturity of the note sup- 
posing himself liable to pay it, takes security therefor from the 
maker, that will not alone amount to a waiver of the objection 
of the want of due presentment and due notice. The presump- 
tion there is that he takes the security merely as contingent 
security in case of his liability, but if the evidence is of such 
character as to show an admission of unconditional liability, 
and that evidence consists of such an admission to one who after- 
wards became the administrator of the indorser, and other cir- 
cumstances, the amount of the claim so paid by the administra- 
tor should not be charged against him as a devastavit. Id. 

3. Due notice of the non-payment of a common bank check may be 
necessary for the protection of the holder, but a protest by a no- 
tary is not so; such protest will not charge the drawer with the 
fees of the notary. Wittich vs. National Bank, 840. 

4. W. drew his check on the M. bank where he had ample funds, in 
favor of the F. N. B., which being presented for payment at 11 
o'clock was not paid, but M. bank informed payee it was good 
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BILLS OF EXCHANGE—( Continued.) 
and would be paid at close of banking hours, which was the cus- 
tomary time for exchange of checks between them, whereupon 

‘ payee at once caused the check to be protested by a Notary 

Public for non-payment. W. now sues payee for injury to his 
financial credit and reputation by unnecessarily causing the check 
to be protested. Held, on demurrer, that though protest was 
unnecessary, it was not a wrong to the drawer from which dam- 
age is presumed. Id. 

BILL OF INTERPLEADER. See Administrators and Hzecutors, 10. 

BILL OF LADING. See Mercantile Law, 1, 2, 3. 

BILL OF PARTICULARS— 


1. A bill of particulars attached to the declaration in an action of as 
sumpsit, although sworn to, is in no sense evidence in the cause, 
nor in any event can it be referred to, to supply a deficiency in 
the proof on the part of the plaintiff. Its sole object is to inform 
the defendant of the nature and character of the cause of action, 
and for what particular items it is brought. Belote vs. O’ Brian’s 
Administrator, 126. 


BONA FIDE PURCHASER. See Deeds, 3; Municipal Corporations, 
11; Sheriff’s Sale, 1. 

BONDS. See Appeals, 1; Attachment, 3; Municipal Corporations, 5, 6, 
7, 8, 9, 10, 11, 12, 13. 

BOOKS OF ACCOUNT— 


1. Books of account, when offered in evidence, are in the first in 
stance submitted to the inspection of the court, and if from such 
inspection they do not appear to have been honestly and fairly 
kept, they are to be excluded from the consideration of the jury. 
Dunbar vs. Wright’s Administrator, 446. 


2. If upon an inspection of a book of accounts, brought up in the re- 
cord, this court cannot see that the court below, in excluding 
such book, exceeded its authority or discretion, it will not re- 
verse the judgment of such court. Jd. 


BOUNDARIES. See Deeds, 1. 


1. Grants of land by a government de facto of parts of a disputed ter- 
ritory in its possession are valid against the State which may be 
ultimately found to have the right, and the rights of the inhabi- 
tants to property acquired in good faith from the de facto gov- 
ernment, are respected. Re-affirming Groover vs. Coffee, 19 
Fla., 61. Coffee vs. Groover, 64. 

2. When a doubtful or disputed boundary is settled by agreement be- 
tween States and duly ratified, such agreement does not operate 


retrospectively so as to disturb titles to property. Jd, 
65 
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BOUNDARIES—( Continued.) 
3. A bill in equity filed to settle boundary lines between adjoining 






owners of land, no ‘confusion of boundaries’’ being involved, 
but only a dispute as to the location of the true boundary, it be- 
ing a section line established by the United States surveys, pre- 
sents only a naked question of title of which a court of chancery 
has no jurisdiction. The alleged fraudulent conduct of defend. 
ant in attempting to establish a line other than the true line which 
he has heretofore acknowledged, does not give equity jurisdic. 
tion. Pendry vs. Wright, 828. 


CHARGE OF THE JUDGE TO THE JURY. See Hjectment, 3. 
1, A charge to a jury, that ‘‘on the subject of malice or a premedi- 


tated design, [ instruct you that when a killing is proved the law 
presumes that it was done from a premeditated design, unless 
it shall appear from the evidence, either on the part of the de- 
fence or the State that there was excuse or justification ; and in 
the absence of explanation, the law implies malice, or a premed- 
itated design from the use of a deadly weapon :’ Held, To be 


error. Zrnest vs. State, 283. 
. The statute requires that a Judge shall give or refuse to give to 


the jury such instructions as may be proposed by counsel, as pro- 
posed. Analteration of such instructions by the Judge, who then 
gives them to the jury as amended, is a refusal to give them as 
proposed and is error, if the instruction in either form is material, 
and the jury may be misled to the injury of the party excepting. 
If the instruction is not pertinent to the evidence there can be no 
error in refusing it. P. & A. R. R. Co. vs. Atkinson, 450. 


3. Anexception to the charge of the court to the jury that it is not in 


writing, must be taken at the time the charge is delivered. The 
parties may waive the formality of a written charge, and they 
cannot urge upon a motion for a new trial, or on an appeal in 
this court, for the first time, such omission. 17 Fla., 783. West 
vs. Blackshear & Co., 457. 


4. To enable this court to determine that there was error in the re- 


fusal of the court below to charge the jury upon the law, with 
reference to proof made on the trial, upon which refusal so to 
charge the alleged errors are based, such evidence should be 
brought here in the bill of exceptions in order to inform this court 
as to the applicability of the request to the facts proved. Blige 
vs. State, 742. 

n no case, civil or criminal, will an appellate court indulge pre- 
sumptions adverse to the correctness of the rulings of the court 
below. The presumptions which are indulged in are in support 
of the judgment of the court. 1. 
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CHARGE OF THE JUDGE TO THE JURY—( Continued.) 


6. When either the State’s Attorney or the attorney for a defendant, 
in cases provided for by Chapter 2096, Laws, desire the court to 
charge the jury in writing, a request to that effect must me made 
in writing before the evidence is closed. The party cannot sub- 
sequently except to the oral charge, unless he has complied with 
the law in that respect. Jd. 

7. The rule is wellsettled that an exception to the charge of the court 

* to the jury must be taken to the identical portion or paragraph 

) of such charge as is alleged to be error; and that an exception 
to the entire charge is not sufficient if a single proposition there- 
in is good. 17 Fila., 648, and cases cited. Carter vs. State, 755. 
8. Under Chapter 2431, Laws 1883, the party may, after verdict ren- 
dered, ‘‘embody in a motion for new trial any portion of the 
charge of the Judge which may be deemed erroneous,’’ but he 
" must embody in such motion only such portion of the charge as 
is alleged to be erroneous. That statute does not change the 
rule. It only gives to the party an opportunity to except after 
verdict rendered. Id. 
9. When the charge of the court to the jury is not embodied in the 
) record so that this court may examine it, it will be presumed to 
have been correct, and that the law was properly given to the 
jury. Boswell vs. State, 869. 


CIRCUIT COURTS AND JUDGES, See Prohibition, 2; Venue, 1. 


1. The last clause of Section 7 of Chapter 3248, an act to provide 
summary proceedings against delinquent tenants, approved Feb- 
ruary 16, 1881, which provides that on an appeal from the judg- 
ment of the County Judge the Circuit Court shall try the case de 
novo, is inoperative. By the eleventh section of Article 6 of the 
Constitution the power of the Circuit Court in such cases is ap- 
pellate only, and an appeal, in the absence of a statute regu- 
lating the proceeding, gives the Circuit Court only such power as 
it would have by a eommon law writ of error. The act in other 
respects appears to be valid. King vs. State ex rel., 399. 

2. Where a Circuit Judge, in pursuance of Section 7, Art. 6, of the 
Constitution, has been assigned to hold a term of court in a 
eounty in another Circuit, he becomes, pro hae vice, the Judge of 
the Circuit Court for that county during the continuance of that 
term ; and during that time the power of the resident Judge is 
superseded as to all causes pending in the Circuit Court in that 
county. Clark vs. Rugg, 861. 





3. After the jury retired to their room to consider of their verdict 
the Judge went home. Upon the return of the Judge the jury 
came into court to deliver their verdict. The Clerk was absent. 
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CIRCUIT COURTS AND JUDGES—( Continued.) 
The jurors were called and answered to their names, were then 
asked by the Judge if they had agreed upon their verdict, and hay- 
ing answered that they had so agreed, delivered the same in writing 
tothe Judge. The Judgereceived the verdict and handed it to the 
Sheriff, and then adjourned the court until the following day. 
Before the Judge left the court-room the Clerk came in, the 
Sheriff gave him the verdict of the jury and he recorded it in 
the minutesof the court : Held, not to be error ; the Clerk is only 
the official scribe of the court. He is to keep regular and fair 
minutes of all the proceedings of the court. The duty of sign- 
ing the minutes so kept by the Clerk is imposed upon the Judge, 
and his signature alone gives them verity. McOlerkin vs. State, 
879. 

4. The Judge may keep his own minutes of the court by entering 
them himself, make his own adjournments, swear the witriesses, 
receive the verdict from the jury, and record or cause the same 
to be recorded in the minutes, which he subsequently verifies by 
his signature. Jd. 

CITATION. See Appeals, 15, 16. 

CIVIL ENGINEER. See Pleading (Law), 12. 

CLERK OF CIRCUIT COURT. See Circuit Courts and Judges, 3, 4. 

CONSIGNMENTS. See Mercantile Laws, 1, 2, 3. 

CONSTITUTIONAL LAW. See Circuit Courts and Judges, 1, 2; Em- 

minent Domain ; Homestead and Exemptions ; Municipal Cor- 
porations, 4, 10; Prohibition, 1. 

1. In testing the questivn{ whether an act of the Legislature was 
passed in conformity to the requirements of the Constitution, 
. the Journals of the Houses of the Legislature will be examined ; 
and if the Journals furnish conclusive evidence that any bill was 
not passed in a constitutional manner it cannot be recognized as 
alaw. State ex rel. vs. Brown, 407. 

2. The Journals of the Senate and Assembly for the year 1883, do 
not show that Chapter, 3416,an act regulating the issuing of 
licenses to sell liqours, wines and beer, was not passed in accord- 
ance with the requirements of the Constitution, and it is con- 
sidered a valid act. Td. 

3. The act of March 11, 1879, Chapter 3131, and the act of February 
22, 1881, Chapter 3247, providing a summary proceeding by war- 
rant of distress for securing the rents due to and the advances 
made by the landlord or at his request, by which the property 
liable to seizure is levied upon without personal notice to the 
tenant, is not in conflict with the constitutional provisions which 
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secure the right of trial by jury, and declare that no person shall 
be deprived of property without due process of law. The acts 
provide that the tenant may have the matters in dispute tried by 
a jury on replevying the property and tendering an issue. Blan- 
chard and Burrus vs. Raines, 467. 


4, The forms of administering justice and the powers of the courts 


a 


6 














are subjects of Legislative control. Jd. 


. Where a proceeding is substantially a proceeding in rem a seizure 


of property in the possession of the owner for the enforcement 
of a lien upon it, is held to be sufficient notice to the owner if no 
other notice is required by the statute. Jd. P 


. The provision of the Constitution that ‘‘the right of trial by jury 


shall remain inviolate’’ does not confer a right toa jury trial 
where the right did not before exist, but secures the right against 
abridgment in casés where it existed prior to the adoption of the 
Constitution. There is n> infringement so long as the right is 
not directly or indirectly denied. Jd. 


7. The title of a statute is ‘‘an act to amend section 23 of an act ap- 


proved February 4, 1869, entitled an act to provide for the incor- 
poration of cities and towns and establish a uniform system of 
municipal government in the State.’’ The body of the act con- 
taining the amendment consists of three sections. The first sec- 
tion gives the city power to raise by tax and assessment money 
for general municipal purposes. The second section prescribes 4 
method of valuation, limits the tax, and restricts appropriation. 
The third section legalizes assessments made before the passage 
of the act by the city according to the act then regulating assess- 
ments, and gives the power to enforce and collect the tax. The 
subject of the various sections of this act concerns the matter of 
taxation by cities for municipal purposes, and the general subject 
of the act as expressed in its title is the establishment of munici- 
pal governments. The act, therefore, is not in conflict with 
Section 14, Article IV of the Constitution. The act embraces 
but one subject and matter properly connected therewith, and 
that subject the title briefly expresses. Gibson vs. The State, 
16 Fla., 291, cited and followed. City of Jacksonville vs. Bas- 
nett, 525. 


8. An assessment of a tax is declared illegal by the courts for want 


of power in the municipal government to impose such a tax. 
The Legislature subsequently legalizes the assessment and con- 
fers the power to levy the tax. The power tocollect and to levy is 
not retrospective, and to the extent thatthe legalizing the assess- 
ment is retroactive, it is within the power of the Legislature, 
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unless there is some other objection to it than that it is retroac. 
tive. If the assessment is such as the Legislature could have 
authorized at the time in the event the city had then the power 
to levy it, it can legalize it for future action by the city under the 
newly granted power. Id. 


9. The Legislature does not by such act directly levy the tax. The 


~ 


whole machinery for its assessment and collection is put in 
operation by the city except the original power to collect such 
tax, and this is simply an assessment and collection of a tax by 
the city, which tax is authorized by the Legislature: Quere, 
Whether the Legislature can directly assess, levy and collect a 
tax of this character. (Section 6, Article XII, of the Constitu- 
tion construed so far as it relates to this legislation.) Id. 


10. The 18th section of the Internal Improvement act of 1855, in ex- 


empting the employes of certain railroads from the duty of 
working on public roads, gave au immunity to such employes, 
but such immunity was not in the nature of an irrevocable con- 
tract with the roads or the laborers. The repeal of the immu- 
nity and imposing the duty was within the discretion of the 
Legislature. Hx parte Thompson, 887. 


CONTEMPT. See Appeals, 1. 
CONTINUANCE. See Appeals, 11. 
CONTRACTS. See Damages, 1, 2, 3,4; Mercantile Law, 1, 2, 3, 4; 


Negligence, 1, 2, 3, 4; Married Women; Parent and Child ; 
Pleading (Law), 12; Sheriff’s Sale, 1, 2, 3. 


1. No obligation to pay the members of a volunteer association for 


the extinguishing of fires in a municipal corporation arises or is 
implied from the simple rendition of such service, and where they 
claim compensation the burden of proof is upon them to show a 
contract to that effect. City of Jacksonville vs. ditna S. F. £. 
Co., 100. 


2. The evidence in the record of this case is substantially as follows : 


The record of the city covering the matter of the compensation 
of the £tna Steam Fire Engine Company clearly discloses a state 
of facts and contract which admits a debt by the association to 
the corporation on the 10th of March, A. D. 1871, and provides 
for its satisfaction and payment by service to be rendered there- 
after, upon terms to be thereafter agreed upon by the city and 
the company. Jd. 


8. A person who was Mayor of the city in 1869, 1870, 1871, 1875 and 





during other years to 1881, swears that according to his recollec- 
tion the city assumed the outstanding debt of the company, and 
took a mortgage on the engine to secure its repayment ; that he 
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was Mayor at the time the question of paying the companies 
came up ; that he introduced an ordinance allowing compensa- 
tion, and that to the best of his recollection it was not passed. 
No ordinance or contract allowing compensation is shown by the 
records of the city. Jd. 


4, A person who was Clerk of the City Council during the years 1873, 


1874 and 1875 swears that during that time the city passed a reso- 
lution transferring the engine to the company, the amount due 
the company under acontract previously made with them and to 
his term of office to be allowed as payment for the engine, in whole 
or in part, so far as it would go. This resolution, he swears, was 
lost while he was Clerk and before he recorded it. The contract, 
he swears, provided in terms that the city should pay to each of 
the fire companies twenty five dollars for each hour they worked 
at a fire in the city; that he only remembers having seen and 
read it over ; that be does not recollect its date, and that it was 
lost while he was Clerk: Held, That the finding of a referee 
awarding damages at the rate of $25 per hour for services ren- 
dered from February 12, 1871, to and including July, 1878, for 
the sum of $6,900, giving a credit for the admitted debt of the 
company to the city of $3,500 on the 12th of March, 1871, is 
clearly contrary to the evidence, and the only consistent construc- 
tion of the testimony of the Clerk, with the records of the city 
and the acts of the parties, is that the contract, to the existence 
of which he swears, bore date before the 12th of February, A. 
D. 1871, and was thus controlled by the terms of the subsequent 
contract of that date, and that such finding of the referee, being 
clearly contrary to the testimony, should be set aside and a new 
trial awarded. Jd. 


5. The statute giving a lien and remedy to the landlord for rent and 


advances enters into and forms part of the agreement for leasing. 
Blanchard and Burrus vs. Raines, 467. 


6. A note promising to pay a sum of money for rent of land to which 


is appended a stipulation that if this note and another for the 
same amount shall be promptly paid when due the payee shall 
make title to the land to the maker of the notes, otherwise the 
amount to be deemed as rent only is but a promise to pay rent, 
which may become purchase money upon full compliance by the 
lessee. Id. 


7. A. contracts with B. to do certain work. One of the stipulations 








of the contract is that payments shall be made to B. when the 
work contracted for shall have been inspected and accepted, A. 
reserving ten per cent. from each payment until the whole work 
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CONTRACTS—( Continued.) 
shall have been inspected and accepted ; A. to have power in case 
of B.’s failure to perform the work faithfully, to annul the con- 
tract. The reserved percentage in such event was to be forfeited, 
B. contracts with C. to do the work upon like terms as existed 
between himself and A. C. performs a part of the work but fails 
to complete it and abandons it. B. completes the work and col. 
lects the money due on the entire contract : Held, That C. is not 
entitled to the ten per cent. retained from amounts due him for 
work done by him under his contract with B. Lara, Ross & Co, 
vs. Greeley et al., 926. 


CORPORATIONS. See Decrees and Judgments, 6; Quo Warranto. 


1. The creditors of a dissolved insolvent corporation may seek a 
court of equity to subject its real property and effects to sale to 
satisfy its debts without proceeding at law to judgment, execu- 
tion and return of nulla bona. In this case the time in which, 
by the statute, the existence of the corporation for the purpose 
of being sued was continued had expired. Howe vs. Robinson, 352. 


‘2. The dissolution of a corporation does not extinguish its debts. 
The debts survive, and its creditors may enforce their claims 
against any property belonging to the corporation which has not } 
passed into the hands of a bona fide purchaser. Such property 
is affected with a trust primarily for the benefit of creditors. Jd. 


3. Scire facias quare executionem non does not lie upon a judgment 
against a dissolved corporation after the expiration of the time 
in which its existence is continued for the purpose of being 
sued. Jd. 


COSTS. See Appeals, 6,7; Landlord and Tenant, 9. 


1. A demurrer interposed in the Circuit Court is overruled. There 
is no question of the equity of the bill. Upon appeal this court 
discovers that an infant plaintiff was not properly before the 
court ; that the widow of the deceased intestate was suing in a 
right which did not exist, and had omitted to make certain al- 
legations. Upon remanding the cause this court directed that 
an amendment be allowed. The defendant as to costs under 
these circumstances should stand in no better position than if he 
han set up the grounds in his demurrer, and the court should 
have sustained his demurrer. Costs of the amendment an no 
more should have been allowed. This was the extent of the ad- 
ditional cost incurred and no more under the usual practice was 
permissible. Sanderson’s Administrators vs. Sanderson, 292. , 

2. Where the suit is by distributees for an account at the hands of 
the administrator, who is alsoa debtor to the estate as surviving 
partner in a partnership of which the deceased intestate was the 
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COSTS—( Continued.) 
other member, and the distributees in said suit claim and recover 
a balance against him as surviving partner, neither the estate 
nor the interest of any distributee should be charged with any 
costs incurred in connection with the accounting as surviving part- 
ner, where the claim is resisted by the surviving partner after a 
failure by him to render an account of partnership transactions. 
Here the surviving partner has no claim to costs, either as be- 
tween party and party or as between attorney and client. As to 
the matter of the suit for distribution notwithstanding the dis 
allowance of some of the claims of the administrator, and not- 
withstanding the fact that upon an accounting he is found in- 
debted to the distributees, he is entitied to his costs as between 
party and party, and also to any reasonable charge which he has 
incurred for attorney’s fees, in the matter of his accounting and 
settlement as administrator in a case where he has acted in good 
faith without fraud, and his administration is followed by a full 
and fair settlement, and where from the positions assumed by 
the distributees he was forced to submit to litigation in order to 
arrive at any fair settlement. Jd. 
3. Anadult distributee is not responsible for all the costs incurred in 
a suit for the settlement of an estate in which a minor is a co- 
distributee. If not paid from the estate a portion of the costs 
would go against the next friend. Here a proportionate share 
should be charged against the part of the funds coming to the 
infant, as the suit is in good faith and for her interest by the 
next friend. Jd. 
COUNTY BONDS. See Municipal Corporations, 8, 9, 10, 11, 12, 13. 
COUNTY COMMISSIONERS. See Judge of Probate ; Municipal Cor- 
porations, 1, 2, 3, 4, 10, 11, 18; Licenses, 9, 10, 11. 
COUNTY COURTS AND COUNTY JUDGES. See Appeals, 8, 9; 
Judge of Probate. 
COUNTY COURTS AND COUNTY JUDGES. See Appeals, 8,9; Cir- 
cuit Courts and Judges, 1; Judge of Probate; Writ of Error, 2. 
COUNTY SEAL. See Municipal Corporations, 13. 
COURTS. See the Several Courts and Clerk of the Oircuit Court. 
CREDITOR’S BILL. See Fraudulent Conveyances, 1, 3; Lien, 4; Ad- 
ministrators and Executors, 4; Cerporations, 1; Practice 
(Equity), 14. 
CRIMINAL LAW. See Charge of Judge to Jury,1; New Trial, 1, 6, 
7,9; Venue, 1; Writs of EZrror, 1. 
1. An indictment must be found within the time limited by statute, 


or the offence charged therein will be barred. Anderson vs. State, 
381. 
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2. An indictment was found at the spring term of the court, held in 





April, 1882, alleging that the.defendant had committed an 
offence, not punishable with death, on or about the first day of 
March, 1880: Held, That the offence was barred by the statute : 
the judgment arrested and the defendant discharged. Jd. 

. *Premeditation”’ is defined as meaning, intent before the act, but 
not necessarily existing any extended time before the act. 
‘‘Premeditated design,” as used in the statutes relating to homi- 
cide, means an intent to kill, design means ‘‘intent,’’ and both 
words imply premeditation. Hrnest vs. State, 383. 

. The question of premeditation is a question of fact and not of law, 
and like all other facts, it must be determined by the jury. Jd. 
. It is not in cases of a doubt, created by the evidence, in the minds 
of the jury, that they are to acquit 4 prisoner on trial, but it 
must be a reasonable doubt, one conformable to reason, a doubt 
which would satisfy a reasonable man. It is said to be, “‘ that 
state of the case which, after the camparison and consideration 
of all the evidence, leaves the minds of jurors in that condition 
that they cannot say they feel an abiding conviction, to a moral 
certainty, of the truth of the charge.’’ Id. 


. An indictment under sub-Chapter 4, Section 39 of Chapter 1637, 
Laws of 1868, charging that the defendant, ‘‘ feloniously did buy, 
receive and have, and did then and there aid in the concealment 
of certain stolen property of,’’ &c., knowing the said property to 
have been feloniously stolen, &c., is good, the words ‘‘ and have ”’ 
being mere surplusage, and not liable to mislead the defendant. 
Bradley vs. State, 738. 

. When a statute makes either of two or more distinct acts, con- 
nected with the same general offence, and subject to the same 
punishment, indictable as distinct crimes, they may, when com- 
mitted by the same person at the same time, be coupled in one 
count and constitute but one offence. Id. 

. The indictment in such a case might be either for the buying or 
the receiving, or the aiding in the concealment of the stolen 
property ; but where it combines all these offences in one count, 
it is but one offence, and the punishment is no greater than 
when but a simgle charge, as of buying, is made and estab- 
lished. Id. 

. An application for the continuance of a cause is addressed to the 
sound discretion of the court, and ordinarily such discretion 
will not be interfered with by the appellate court. But where 
the court can see that the rights of the party may have been 
jeoparded, and the rule in regard to the application has been fully 
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10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 





complied with, and there has been no previous delay, and espe- 
cially when the application is made on the very day of the find- 
ing of the indictment, this court will control such discretion. 
Blige vs. State, 742, 7 

On the trial of a prisoner for an assault with a deadly weapon with 
a premeditated design to effect the death of the person assaulted, 
it is not sufficient for the court to charge the jury that ‘‘the as- 
sault must have been made with a dangerous or deadly weapon.’’ 
The question of premeditation is also a fact for the jury to find, 
and they should be satisfied of such fact by the evidence, beyond 
a reasonable doubt. Id. 

When either the State’s Attorney or the attorney for a defendant, 
in cases provided for by Chapter 2096, Laws, desire the court to 
charge the jury in writing, a request to that effect must be made 
in writing before the evidence is closed. The party cannot sub- 
sequently except to the oral charge, unless he has complied with 
the law in that respect. Jd. 

A weapon may be a deadly weapon, although not especially desig- 
nated for offensive or defensive purposes, or for the destruction 
of life or the infliction of injury. Jd, 

An indictment charging that the accused broke and entered, with 
intent to commit a felony, ‘‘a certain building, to wit : the Main 
Exhibition Building of the Middle Florida Agricultural and Me- 
chanical Fair Association,’’ is fatally defective in not alleging that 
the building is the property of a corporation or persons. Pells vs. 
State, 774. 

The rule is well settled, that the ownership of the building so 
burglariously entered must be alleged in the indictment. Jd. 

At common law, a boy under the age of fourteen years is pre- 
sumed to be incapable of committing the crime of rape. Wil- 
liams vs. State, 777. 

A State Attorney has no authority to amend an indictment found 
by a grand jury, by his individual indorsement thereon. The 
only legal manner in which an amendment can be made is pro- 
vided for in Chapter 1007, Laws 1860. Dickson vs. State, 800. 

The allegation of the time or date of the commission of the 
offence is one of substance and not of form. A mistake in such 
allegations is not susceptible of amendment. Jd. 

The defendant was indicted in April, 1884; the offence was 

charged to have been committed in December, 1884; the State 

Attorney endorsed upon the indictment over his signature these 

words : ‘‘The date upon which the State relies is the tenth day 
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of December, A. D. 1883, and not the tenth day of December, 
A. D. 1884.’ Held, That the amendment was void and did not 
change the allegation in the indictment in that respect. The 
time alleged is matter of substance, and it being an impossible 
day, the indictment was bad, and the judgment is arrested. i. 

It is necessary for an indictment to state the county within which 
the offence was committed, and the proof must affirmatively sus- 
tain such allegation. Cook vs. State, 802. 


. The venue is a necessary part of an indictment, and it must be 


proven as laid. Robinson vs. State, 804. 


. The time of the commission of the offence must be proven to 


show that the prosecution is not barred by the statute of limita- 
tions. Jd. 


. In the trial of an indictment for larceny it is always necessary to 


prove the value of the property alleged to have been stolen, in 
order to determine the grade of the offence and the penalty to be 
imposed. Whitehead vs. State, 841. 


. The conviction of a defendant of assault and battery, upon a 


plea of guilty, in a court held by a Justice of the Peace, consti- 
tutes no bar to a subsequent indictment and prosecution for an 
assault with a deadly weapon with a premeditated design to effect 
death, or of an aggravated assault, based on the same act. Bos- 
well vs. State, 869. 


. A conviction or acquittal, in order to be a bar to another prosecu- 


tion, must be for the same offence, or for an offence of a higher 
degree, and necessarily including the offence for which the ac- 
cused stands indicted. Jd. 

A legal acquittal or conviction in any court of competent jurisdic- 
tion is sufficient in law to preclude any subsequent proceedings 
for the same offence in any other court. Jd. 


. In order to convict a defendant of the crime of perjury, the offence 


must be proved by the oath of two witnesses, or by the oath of 
one witness and by other independent and corroborating circum- 
stances which is deemed of equal weight with another witness. 
McClerkin vs. State, 879. 


CROSS BILL. See Mortgage, 4. 
DAMAGES. See Bills of Exchange, 4; Equity and Equitable Jurisdic- 


tion, 1; Set-off. 
Where a party sells and delivers to another party at a port of en- 
try in this State a quantity of timber on board a ship, and guar- 
antees the same to be of ‘‘the season’s manufacture, and of fair 
average quality, the measurement to overrun the specifications,”’ 
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the measure of damages to be recovered in an action for a breach 
of the contract is controlled by the difference in the value of the 
timber in the market where the contract was made, and the tim- 
ber delivered. Merritt vs. Wittich, 27. 


2. The refusal of the court to receive evidence in such a case of the 
difference in such value in the market of Liverpool, where the 
contract does not provide for such an assessment of damage, and 
where there is no allegation in the declaration that the damage 
was there to be assessed, is noterror. Jd. 


8. The contract or agreement of parties in Liverpool for the purchase 
and sale of such timber, to receive from their consignor, in Pen- 
sacola, a certain sum in full for damages on a breach of such con- 
tract to be completed in Liverpool, is not evidence of the value 
of the timber as guaranteed in Pensacola, and its market value 
in Pensacola. J. 

4. The general rule is, ‘‘ That damages recoverable will be calculated 
at the market value of the goods at the time and place when and 
where they ought to have been delivered.’’ ‘‘ And evidence of 
the value of such goods in a foreign market cannot be received 
upon a question of damages, unless it is averred in the declara- 
tion that the goods were bought for that market.’’ Jd. 


DECLARATION. See Bill of Particulars ; Municipal Corporations, 8 ; 
Pleading (Law), 2, 11, 12. 
DECREES AND JUDGMENTS. See Administrators and Ezecutors, 
4; Attachment, 2; Criminal Law, 28, 24, 25; Hvidence and Wit- 
nesses, 15, 16; Ejectment, 1, 6; Fraudulent Conveyances, 3; 
Lien, 5; Parties, 1; Practice (Hquity), 4, 5,16, 17, 19, 20 ; Pro- 
hibition, 1; Replevin ; Sheriff’s Sale, 1. 
1. A former adjudication of the cause of action is not proper ground 
of a motion to dismiss, but is matter of defence. Coffee vs. 
Groover, 64. 


2. A mere extract from a record of a judgment is not evidence to 
prove a judgment. The whole record or an authenticated or 
proved copy is necessary. Walls vs. Hndell et al., 86. 

3. The expiration of the time during which an execution may be 
issued upon a judgment under the statute without proceeding by 
scire facias quare executionem non does not destroy the binding 
efficacy of the judgment upon the land of the debtor, and the 
judgment creditor can resort to proceedings other than that of 
scire facias when he can make them available to collect his debt. 
Howe vs. Robinson, 353. 


4. Scire facias quare executionem non does not lie upon a judgment 
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against a dissolved corporation after the expiration of the time 
in which its existence is continued for the purpose of being 
sued. Id. 


5. Real property levied on under a junior judgment and sold, is sti}j 


subject to the lien of an older judgment, and the circumstance of 
not proceeding upon the older judgment until a subsequent lien 
has been obtained and carried into execution will not displace the 
prior lien. The case of Moseley vs. Edwards, 2 Fla., 429, cited 
and followed. Jd. 


6. The statutory limitation to an action upon a judgment in this State 


is twenty years. Where the judgment is against a dissolved cor- 
poration, the time which has expired is fifteen years, and during 
the greater part of this time there was no corporation in exist- 
ence from which payment of interest or principal of the judg- 
ment debt could have been demanded, or against which proceed- 
ings to revive the judgment for the purpose of obtaining an exe- 
cution thereon could be had, and there is no circumstance from 
which payment could be inferred, a court of equity will not re- 
fuse to enforce the judgment on the ground of laches or pre. 
sumed payment of the debt. Buckmaster vs. Kelley, 15 Fia., 
195, cited and followed. Id. 


7. An assignment by a debtor to a creditor of his interest in lands of 


his father’s estate in which he has a fee in remainder, the assign- 
ment not being recorded, is not valid in law or in equity as against 
the lien of a subsequent judgment against the debtor in favor of 
a third party who bad no notice of the assignment. ldridge, 
Dunham & Co. vs. Post, 579. 


8. A judgment against a tenant in common or copartner is a lien upon 


the interest of the debtor in the land, and if upon a partition this 
interest is converted into money, the priority of the judgment lien 
is preserved as against the fund. Jd. 


9. The lien of a creditor under a creditor’s bill has no preference over 


the lien of prior judgments against lands which were subject to 
levy under execution. The priority of lien of a judgment creditor 
by the filing of a creditor’s bill exists as a reward of diligence in 
the discovery of and subjecting assets of the debtor which were 
not within the reach of execution at law; and is not allowed as 
against a prior judgment which was a lien at law upon property 
subjected and converted into money by a sale in partition pro- 
ceedings. Id. 


10. A decree pro confesso in default of pleading against a defendant 





who has been summoned by publication, must be signed by the 
Judge. If signed by Solicitors it is nugatory. [In this case 
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there is another order signed by the Judge, which is substan- 
tially a decreg pro confesso.| Rushing vs. Thompson, 583. 


11. A final decree rendered against a party failing to plead or answer, 
without a decree pro con. having been entered, may be irregular, 
but the final decree is not therefore void. If erroneous, it may 
be set aside on appeal, but no advantage can be taken of the 
error collaterally, as when the record is offered in evidence. Jd. 


12. After a decree pro confesso the complainant may proveed ez parte, 
and on his motion the cause may be referred to a referee for trial 
and final decree under the Constitution and the statute, and a de- 
cree rendered by a referee so appointed, when duly recorded, is 
effective as a decree rendered by the court. Jd. 


DECREES PRO CONFESSO. See Decrees and Judgments, 10, 11, 12; 
Practice ( Hquity), 6, 7, 8, 9, 10, 11, 12, 16, 17. 

DEEDS. See Appeals, 18; Hvidencé and Witnesses, 2,3; Married Wo- 
men, 2; Taxes and Tax Titles, 1, 2, 8, 7; Vendor and Purchaser- 


1. Where the courses and distances in a deed do not cover the quan- 
tity of land called for and are therefore uncertain as bounda- 
ries, and there are other boundaries given in the deed by adjoin- 
ing tracts which are ascertained and sufficiently established, the 
lines will be extended to them where such a course is consistent 
with the manifest intention of the parties. Hogans vs. Carruth, 
19 Fla., 84, cited and followed. Simmons et al. vs. Spratt, 495. 


2. If the intended grantee in a deed is not named he should be ascer- 
tained by description so as to be distinguished from all others. 
‘A deed which sets apart, distributes and conveys ‘‘a lot of land 
to the estate of Daniel W. Hart,’’ Daniel W. Hart being dead, 
does not pass the legaltitle to his niece, his devisee under his will 
entitled to his estate, and a purchaser of the interest of the de- 
visee of Daniel W. Hart in such lot acquires no legal title. 2. 


3. A grantee ina quit claim deed, or deed of release, occupies the 
same position in respect to an unrecorded prior deed or mortgage 
as did his grantor. He is not a bona fide purchaser without no- 
tice within the meaning of the recording acts. Snow and Long 
vs. Lake, 656. 


4. A mortgage, though unrecorded, is good as between the parties 
thereto ; and an assignee or releasee by quit claim of the mort- 
gagor’s interest is not allowed to invoke the aid of the registry 
laws to avoid a prior mortgage. Jd. 

DEMURRER. See Pleading (Hquity), 1, 2; Pleading (Law), 4, 8, 11, 
14, 15. 

DESCENTS. Seé Ejectment, 5; Husband and Wife; Statute of De- 

scents, 
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DISMISSAL OF ACTION. See Decrees and Judgments, 1. 
DOWER. See Homestead and Exemptions, 1, 2. 

1. A report of commissioners alloting dower, which by mistake sets 
apart to one of the parties land not embraced in the bill, should 
be set aside and recommitted for correction and a proper allot- 
ment. Brokaw vs. McDougall et als., 212. 


2. Commissioners in partition report that they have allotted to the 
widow the house buildings and improvements with ten acres, 
and to the two children of decedent fifty or sixty acres each, 
without buildings, and that in their judgment the division is 
‘‘equal, equitable and fair,’’ but make no estimate of value or 
productiveness. On motion to set aside the report, affidavits of 
two citizens were filed in support of exceptions to the report, 
who agree that the value of the share allotted to the widow is 
six thousand dollars, and that of each child about six hundred 
dollars, and no other testimony as to value was before the court: 
Held, That prima facie such division is manifestly unjust to the 
children, and a decree setting aside the report will not be dis- 
turbed. Id. — 

3. When commissioners in partition take testimony for the purpose 
of ascertaining the value of property to be divided, they should 
return the same to the court so that the court may determine as 
to the correctness of their report. And when testimony is to be 
taken the parties should have notice so they may be present, by 
themselves or agents, it being a judicial investigation affecting 
their interests. Jd. 


EJECTMENT. See Appeals, 4; Deeds, 1, 2; Hvidence and Witnesses, 
8,5; Pleading (Law), 1, 3, 4, 8, 9, 10. 

1, A judgment in ejectment in favor of the plaintiff should state the 
quantity of the estate recovered. This is required by the statute 
of 1881; and a judgment which does not show what estate is 
recovered and to be delivered must be set aside and a proper 
judgment entered by the court, conformable to the verdict. Neal 
vs. Spooner, 38. 

2. A plaintiff in ejectment is bound by the allegations in his declara- 
tion, and can recover possession of no greater quantity of land 
than he claims. He may, under certain circumstances, recover a 
lesser estate, interest or quantity, but never a greater. Horne vs. 
Carter’ s Administrators, 45. , 

3. It is not error for the court to refuse to give an instruction to the 
jury, requested by defendant’s attorney, as to the adverse pos- 
session claimed by the defendant, unless there is embodied in 

such request a submission to the jury as to the fact whether such 
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EJECTMENT—( Continued.) 
adverse possession had continued for the statutory period of. 
seven years. Id. 

4, When a jury brought into a court a verdict in ejectment, in favor 
of the plaintiffs generally and for damages, and, before the ver- 
dict is entered in the record, the court instructed them to bring 
in a verdict in the form required by law, and directed that a 
proper form be prepared, which being done the jury retired and 
brought in their verdict in legal form, signed by their foreman, 
upon which judgment is entered, there is no error in the proceed- 
ings. A jury may vary or correct a verdict before they are dis- 
charged and before it is recorded ; and a form of verdict pre- 
pared under the direction of the court, assented to by the jury, 
is sufficient. Coffee vs. Groover, 64. 


5. A suit in ejectment is brought by seven plaintiffs, brothers and 
sisters, and one of them before trial dies unmarried and no exec- 
utor or administrator is appointed, the remaining co-plaintiffs 
and her mother being her heirs at law inheriting equally her un- 
divided one-seventh of the land. The mother inheriting one- 
seventh of the share of the deceased, to wit: one forty-ninth, 
and she not being a party plaintiff, the right of action for such 
mother’s share does not survive to the six brothers and sisters ; 
but the right of action for the entire residue of the land, to wit : 
forty-eight forty-ninths, does survive to the remaining plaintiffs, 
under the laws of this State and the rules of the Circuit Court. 
McClellan’s Digest, 829, Sec. 73; C. C. Rules, 87. Jd. 

6. A judgment in proceedings for forcible entry and detainer is not 
evidence in ejectment, either in bar of a right of recovery of the 
premises, or of mesne profits. Walls vs. Hndell, 86. 


7. An adverse possession of land under claim of title of less than 
seven years does not bar the right of action of the true owner or 
his grantees. Where the defandant in ejectment is in actual pos- 
session, the plaintiff cannot recover where he fails to show legal 
title in himself or that he was a prior actual occupant ousted by 
the defendant. Simmons vs. Spratt, 495. 

8. In ejectment it is incumbent on the plaintiff claiming under deeds 
to show proper conveyances from a party having title or prior 
possession, in order to put a defendant in possession to proof of 
his right. Dubois vs. Holmes, 834. 

ELECTIONS. See Municipal Corporations, 6, 11. 

1. Registration of voters can only be made in the manner and at the 
time prescribed by the act of 1877, chapter 3021, to wit : between 
the first Monday of October and a period ten days before the 
holding of a general election in the same year, at which time the 

66 
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ELECTIONS—( Continued ) 








registration books are required to be closed. Registration at any 
other time or in any other manner is not a legal registration, 
State ex rel. vs. Commissioners, 859. 


ELECTORS. See Elections. 
EMINENT DOMAIN— 


% 


» 
” 


4. 


ow 





The State has the right to make a compulsory purchase of, or to 
condemn the property of the citizen for a public use or purpose, 
just compensation being made to the citizen for it. Moody vs. R. 
R. Company, 597. 


Such right the State through the legislative department of the 
government may grant to an incorporated railway company hay- 
ing the usual franchises and duties attaching to such companies, 
to the extent that the property is necessary for the use of the 
corporation in accomplishing the purposes of its creation. The 
statute, however, must provide just compensation to the citizen 
for his property so authorized to be taken. Jd. 


Neither an award of damages, nor a judgment against a corpora- 
tion for damages ascertained, or to be ascertained by commis- 
sioners, is a just compensation to the citizen for the appropria- 
tion of his property by the corporation to its use in the construc- 
tion of its road. Id. : 


The designation of the corporation in whom such }ight to condemn 
for public use is to be vested, the method of condemnation and 
the fixing the nature and extent of the compensation to be made 
for the property, are powers vested exclusively in the legislative 
department of the government. Jd. 


In this case an entry for the purpose of continuing an unlawful ap- 
propriation or taking was enjoined. Subsequently the injunction 
was dissolved upon the corporation obtaining a bond approved . 
by the Judge under which the value of the property to be taken 
was secured to be paid after appraisement to the landowner : 
Held, In the absence of legislation giving such right to the cor- 
poration, that the court had no power to authorize a compulsory 
purchase by it or to prescribe a method of condemnation, or fix 
a compensation, just or unjust; that these were legislative 
“*functions,’’ which no part of the judicial department of the 
government could exercise unless the power so to do was ‘“‘ex- 
pressly provided for by the Constitution.’’ The last clause of 
Section 8 of the Declaration of Rights, Article 8 of the Consti- 
tution, and so much of Chapter 1987 of the Laws, as proposes 
to vest in railroad corporations the right to condemn property and 

to fix the compensation to be made, construed. 4d. 
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EMINENT DOMAIN—( Continued.) 

6. A section or a part of a section of a statute providing a method 
by a corporation of exercising the right of compulsory purchase 
of land may be unconstitutional. If, however, there are suffi- 
cient independent provisions constitutional in their character to 
provide a complete method of proceeding, effect will be given to 
such last named portions of the.act and the condemnation au- 
thorized. State ex rel. vs. R. R. Co., 616. 


7. Section 20 of Chapter 1987, being the general statute for the incor- 
poration of railroads in this State, in so far as it authorizes a 
railroad company which has not acquired title to land upon 
which it has constructed its track to have an appraisal for the 
damages done to the owner thereof to remain in possession dur- 
ing the pendency of the proceedings, and to have a stay of all ac- 
tions pending against the company on account thereof on such 
company paying into court a sufficient sum to pay the compensa- 
tion therefor when finally ascertained, is constitutional. The 
rights of the several parties under this section, so far as it con- 
trols this case, determined. So also is there sufficient and ade- 
quate means to ascertain the value of the land constitutionally 
prescribed and fixed by the 14th section of the same act. Jd. 


8. The mode or method of exercising the right of eminent domain 
in the absence of any provision in the organic law regulating it 
is within the discretion of the Legislature. The limitation is that 
it shall be exercised for a public purpose, with just compensation; 
and vesting the power of ascertaining it in a court and apprais- 
ers, is constitutional. It is not necessary that the owner shail 
have the right under the act to institute the proceeding to con- 
demn the property, or that his right of action should be in- 
creased Jd. 

9. In cases of actions by land owners against railroad companies, 
the Legislature has the power to prescribe reasonable rules, stay- 
ing such as seek to dispossess the company pending constitutional 
proceedings of condemnation by it. Jd. 

10. Prior occupation of the land without authority of law, even 
though it be a trespass, will not preclude the company from tak- 
ing subsequent measures authorized by law to condemn the land 
for its use. Id. 

11. This court will not issue a writ of prohibition to the Cireuit Court 
when it is acting within its constitutional powers in the enforce- 
ment of the constitutional provisions of the act above named. Jd. 

EQUITABLE PLEAS. See Pleading (Law.) 

EQUITY AND EQUITABLE JURISDICTION. See Boundaries, 3; 
Corporations, 1; Injunction, 9; Partition, 3; Sherif’s Sales, 3. 

1. Where the claim is for damages resulting from false and fraudulent 
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EQUITY AND EQUITABLE JURISDICTION—( Continued.) 
representations made by the defendants to the plaintiffs, the 
remedy, if the plaintiffs have a case, is at law not in equity. 
Montgomery vs. Knoz., 372. 

ESTATES OF DECEASED PERSONS. See Zzecutors and Admin- 

istrators. 


ESTOPPEL. See Ejectment, 2; Municipal Corporations, 11. 


EVIDENCE AND WITNESSES. See Bill of Particulars, 1; Books 
of Account ; Constitutional Law, 1, 2; Damages, 2, 3, 4; Hject- 
ment,6; Fraudulent Conveyances, 2; Journals of the Legisla- 
ture; Pleading (Equity), 3; Pleading (Law), 1,8; Statute of 
Frauds, 3; Trusts and Trustees, 3, 5. : 

1. General statements of an insolvent debtor as to the amount of his 
indebtedness to one of two contending creditors, both the insol- 
vent debtor and such one of the contending creditors failing to 
give any itemized account or clear exhibit of the alleged debt, 
cannot be regarded as conclusively establishing the debt in a case 
surrounded with other suspicious circumstances. Richardson vs. 
Hutchinson, 21. 

2. The record of a deed is not proper evidence, if objected to, with- 
out proof of an original duly executed. The original is not per se 
evidence, but its execution. must be proved by evidence other 
than the certificate of proof or acknowledgment for record. 
Neal vs. Spooner, 38. 


3. When a deed does not locate the land described as being in a given 
county or State, oral testimony is competent to identify the prem- 
ises as to location and boundaries. Coffee vs. Groover, 64. 


4. A certified copy of a will as ‘‘a true copy from the records of this 
office,” without any mention that the will had been duly proved 
or admitted to probate and containing no copy of the probate or 
record of the proper tribunal, is not legalevidence. Jd. 

5. Evidence to show that a deed absolute is in equity a mortgage 
may be given by parol under a plea‘on equitable grounds under 
the statute. Walls vs. Hndell et al.,86. 

6. The effect of the exceptions to the general rule, as provided in 
Chapter 1983, Laws 1874, McC. Dig.. 518, $24, is not to render a 
witness incompetent generally, but only incompetent to testify 
upon certain specified subjects, namely : ‘‘ transactions and com- 
munications,’’ had with the deceased in his lifetime. Any party 
may testify to any fact pertinent to the issue, if it does not come 
within the exceptions as provided in and by the statute. Belote 
vs. O’ Brian’s Administrator, 126. 


7. Where a fact alleged in a petition or bill in equity is at issue and 
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EVIDENCE /AND WITNESSES—( Continued. ) 








10. 


11. 


14, 


is testified to by one witness only, and an equally credible wit- 
ness positively denies the fact or transaction (he being a party to 
it), and there is no other evidence bearing upon the fact alleged, 
itis error to find that the fact is proved in favor of complainant, 
Coker vs. Dawkins, 141. 


. Where plaintiffs allege the existence of a partnership between 


themselves and a party deceased in a suit against the executor of 
the will of the deceased party, such plaintiffs are incompetent 
witnesses under the statute to establish transactions or commu- 
nications between them and the deceased party by which they 
claim a partnership resulted, no evidence of such partnership 
appearing upon the books of the firm. Zppinger, Russell & Oo. 
vs. Canepa, 262. 


. Where the conflict in the testimony is clear and the court cannot 


upon a review of the evidence say that the findings of a master 
and a referee are wrong, they must be sustained. In a case 
of simple conflict the court cannot direct the finding to be for 
one party rather than the other. Jd, 

An administrator, under the statute, is a competent witness to de- 
clarations and admissions of the deceased intestate cs to claims 
againsthim. Sanderson’s Administrators vs. Sanderson, 292, 

Letters written by the Chief Engineer of a railroad company, not 


being of the res geste, are not admissible in evidence in favor of the 
company. P. d A. R. R. Co. vs. Atkinson, 450. 


. Testimony as to what expenses were necessary to be incurred by 


an engineer upon one section of a road in its construction, is not 
competent to show what outlay was proper upon another section, 
there being no evidence that the conditions were the same in both 
sections. Jd. 


. It is error to receive in evidence the statement of a party made in 


his own behalf to a third person, without in any way connecting 
the other party therewith as it furnishes no legal proof of the 
facts claimed to exist by reason of such evidence. Especially is 
it error when such evidence has a tendency to mislead the minds 
of the jury in coming to a correct conclusion. Mills et uz. vs. 
Joiner, 479. 

It is a well established principle that hearsay evidence ‘“‘ is held in- 
competent to establish any specific fact, which in its nature is sus- 
ceptible of being proved by witnesses who can speak from their 
own knowledge.’’ Jd. 


. The general rule is that if a deed purport to have been executed 


under a power, either of a public or private character, or by the 
officer of a court under a decree, and it is sought to use the deed 
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EVIDENCE AND WITNESSES—( Continued.) 


in evidence, the power should be shown, and in case of deed un- 
der a decree the party offering the deed should introduce a tran- 
script of the record of the decree. Simmons et al. vs. Spratt, 
495. 


16. Where, however, such deeds purporting to be executed by execu- 
tors under the powers of a will and orders of the Probate Court, 
and bya Master in Chancery under a decree in chancery are 
offered and placed in evidence without objection in the Circuit 
Court, it is too late to object in the Appellate Court that neither 
the will, the order, nor the decree authorizing the sale or the dis- 
position made by the deed was introduced. Jd. 


17. Independent of the statute (McC. Dig., 515) prescribing how offi. 
cial papers or certified copics thereof may be used in evidence, 
the rule is that every document of a public nature, which there 
would be an inconvenience in removing and which the party has 
a right to inspect, may be proved by a duly authenticated copy. 
The official character of the record, however, must be shown. 
Where a paper is proposed to be introduced as a copy of a public 
survey by a public officer authorized to make it, it is necessary to 
show something more than that such a survey, purporting to have 
been made by a person not shown or purporting to be a public 
officer, was simply copied from the original found in a public 
office. Md. 


18. If the purpose of putting a question to a witness is not apparent 
with reference to the pleadings or to the testimony already given 
it is not grror to overrule the question, unless its object be stated 
so that its materiality may be made manifest. McLean vs. 
Spratt, 515. 


19. The plaintiff in an action against an executor for professional ser- 
vices as an attorney and counsellor at law, rendered for the testa- 
tor, after proving his book of accounts by his suppletory oath, 
offered to prove by his own oath that the services so charged 
were actually performed by him, and that the sums so charged 
were reasonable and just, but the court excluded such evidence : 
Held, That such exclusion of the testimony of the plaintiff as to 
those facts was error. Deans vs. King’s Executrix, 533. 

20. Such evidence, introduced on the part of the plaintiff by his own 
oath, is not in contravention of the law of February 14, 1874, 
which only prohibits testimony of ‘‘ transaction or communica- 
tions,’”’ in such cases. Jd. 

21. Where the testimony of plaintiff is that the contract upon which 
he sues was made at a certain place, and in the presence of named 

disinterested parties, and these parties when examined deny any 


INDEX. 
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EVIDENCE AND WITNESSES—( Continued.) 
knowledge of such contract, plaintiff’s testimony must be re- 
jected in the determination of the cause. Lara, Ross & Co. vs. 
Greeley et al., 926. 
, EXCEPTIONS. See Accounts and Accounting, 1; Appeals, 4, 14; Bill 
of Baceptions ; Charge of Judge to Jury, 3, 4, 6, 7, 8. 
EXECUTIONS. See Administrators and Hxecutors, 4; Decrees and 
Judgments, 3, 4, 5, 6; Re-establishment of Lost Papers ; Sheriff 
Sale, 1; Tender, 2. . 
EXTRADITION. See Writ of Hrror, 5, 6, 7. 

1. The act of Congress, February 12, 1793, relating to the rendition 
of fugitives from justice, requires that a copy of an indictment 
or an affidavit made before a magistrate, charging the person de- 
manded with having committed a crime in the State from which 
he fled, shall be produced and authenticated by the Governor de- 
manding the rendition. When an affidavit so procured does not 
appear to have been made before a magistrate the warrant of ar- 
rest should not be issued. Hx parte Powell, 806. 

2. When the Governor issues a warrant for such arrest and recites 
that the demanding Executive produced and authenticated ‘‘a 
copy of affidavits charging’’ the commissiof of a crime, not 
showing that such affidavits were made before a magistrate or 
judicial officer, it cannot be presumed that the affidavits were 
made in the course of judicial proceedings for the prosecution of 
the person demanded, and upon its face the warrant of arrest 
fails to show that it was authorized by law. Id. 

8. The Executive authority in such cases can be invoked and exer- 
cised only in aid of judicial proceedings, where persons are 
charged before magistrates in the course of prosecutions for 
crime. Jd. 

4. The only inquiry to be made (on habeas corpus) when a person has 
been arrested under a warrant for extradition is, whether the 
statutory prerequisites have been complied with. 7d. 

FACTORS. See Damages, 1, 2, 3,4; Mercantile Law, 1, 2, 3. 
FIRE INSURANCE. See Insurance, 3. 
FLORIDA. See Boundaries, 1, 2. 


FORCIBLE ENTRY AND UNLAWFUL DETAINER. See Eject- 
ment, 6; Landlord and Tenant, 4, 6, 7, 8. 


FORFEITURES. See Contracts, 7. 
FORMER ADJUDICATION. See Criminal Law, 28, 24, 25; Decrees 
and Judgments, 1. 
FRAUD. See Fraudulent Conveyances ; Homestead and Exemptions, 9 ; 
Injunction 7; Insurance, 2; Sheriff’s Sale, 2, 8. 
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FRAUD—( Continued.) 
1. The question of, fraud is one of motive and intent to be inferred 
from all the facts and circumstances attending a transaction, and 
does not depend upon presumptions not legitimately drawn from 
the fact. Ballard vs. Eckman & Vetsburg, 661. 
2. When a purchase of goods is made in good faith and for a valug. 
ble consideration, from the owner who is embarrassed an ingol- 
vent, no fraud is imputed to the purchaser. Jd. 


FRAUDULENT CONVEYANCES. See Administrators and Hreeu- 
tors, 3; Insurance, 2. 

1. Parties owing debts and threatened with suit, who are entitled as 
heirs at law to real estate of the value of $1,500 from the estate 
of their father who died possessed also of personal property 
worth over $1,000, before judgment recovered against them 

-convey toa relative also an heir the real estate in consideration 
of her promise to pay the debts owing by their father amounting 
to about $200 ; and one of the judgment debtors sues out letters of 
administration of the estate of the deceased and as such takes 
possession of the personal property : Held, Upon creditor’s bill, 
that the conveyance of the real estate under the circumstances 
was fraudulent and void as against the judgment creditor. Gainer 
et al. vs. R@s, 157. 

2. The mere denial in an answer of a fraudulent intent in conveying 
property beyond the reach of an execution against them, while 
admitting all the facts which in law and equity constitute a fraud- 
ulent conveyance, is not such a denial as must be overcome by 
the testimony of several witnesses or equivalent evidence. Such 
denial must relate to facts charged and not: to the conclusions 
and arguments flowing from the facts. Jd. 

3. A decree under a creditor’s bill directing the sale of the interest 
of certain heirs at law in real estate to satisfy a judgment against 
them, which real estate the heirs had conveyed for the purpose of 
hindering and delaying their creditor, does not interrupt the due 
administration of the estate by an administrator. Jd. 

GEORGIA. See Boundaries. 


GRANTS. See Boundaries, 1, 2. 

GUARANTY. See Statute of Frauds. 

HABEAS CORPUS. See. Zatradition, 4; Writ of Error, 3, 4, 5, 6, 7. 
HEIRS. See Homestead and Exemptions, 7; Statute of Descents. 
HIGHWAYS. See Public Roads. 

HOMESTEAD AND EXEMPTIONS. See Jnsurance, 1, 2. 


1. When a bill filed Dy heirs at law against a widow for partition of 
land contains an alternative prayer that the widow be required 
to elect whether she will ‘‘take dower or a homestead,”’ a de- 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 


2. 








3. 


4, 


5. 


= 


8. 


murrer that the bill does not state a case authorizing such relief 
ought not to be allowed if the case made by the bill sustains any 
material prayer for relief. Brokaw vs. McDougall et als., 212. 

A widow, not an heir of her husband, and who has elected to take 
dower, cannot claim a homestead in the lands of her husband 
under the homestead clauses of the Constitution. Her right is 
that of dower only, which is not affected by the homestead pro- 
visions. Id. ‘ 

The homestead of a testator residing in this State, who dies leav- 
ing a wife and children, is not the subject of testamentary dispo- 
sition. Such property remains as though no will had been made, 
and descends to the heirs subject to the right of dower. Jd. 


Money and evidences of debt are personal property and may be in- 
cluded in the selection of property exempt from any process of 
law, or from administration of assets to satisfy debts. Carter's 
Administrators vs. Carter, 558. 

A waiver of any benefit of exemption laws, or an agreement that 
all the debtor’s property shall be subject to levy and sale, con- 
tained in a promissory note, is inoperative as against the policy 
of the exemption laws. Otherwise as to.a mortgage or pledge of 
specific property. Id. 


6. When property which may be claimed as exempt from the satisfac- 


tion of debts has been sold or converted into funds by administra- 
tors, the heirs entitled may claim the value out of funds in the 
hands of the administrators. Jd. 

Heirs are entitled to the same right of exemption of property that 
the ancestor had before his death. Jd. 

An allowance by the Probate Court out of personal property for 
the temporary support of the heirs of the intestate must be ac- 
counted as part of the amount of personal property claimed by 
the heirs as exempt from the payment of debts. Id. 


9. The bill alleges that M. was the owner of the improvements on 


land of the United States held and occupied as a homestead un- 
der the laws of the United States, and C., with the assent of M.., 
sold the improvements and the possession of the land to D. for a 
valuable consideration partly paid, and C. gave to D. a writing 
reciting that he had sold his interest to D., and containing the 
following: ‘This is to show that I do stand good to M. D. for 
the above premises as a homestead for himself under the acts of 
Congress granting of homesteads to actual settlers.” D. went 
into possession and made valuable improvements, and was pro- 
ceeding to take necessary legal steps to secure a homestead title 
when C. clandestinely procurred from the United States Land 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 


Office a certificate of entry of the land in the name of M. and 
then a deed from M. to himself and instituted proceedings against 
D. to oust him: Held, That the bill shows the conduct of C, was 
a violation of his agreement and a fraud upon the rights of D., 
and C. was estopped from asserting the right of possession against 
him ; that C. is deemed a holder of the legal title in trust for D., 
and upon payment by D. of the balance due to C. upon the sale 
of improvements and possession, with interest from the time it 
became due, he will be entitled to a conveyance of the legal title 
if the allegations of the bill are sustained. Chesser and Cone vs, 
DePrater, 691. 
HUSBAND AND WIFE. See Statute of Descents. 


1. Under the act of 1872 defining the interest the wife shall take in 
her husband’s property, if the husband dies out of this State in- 
testate, without children, the widow is the sole heir at law. 
Crolly vs. Clark and Alsop, 849. 


INDICTMENT. See Criminal Law, 1, 6, 7, 8, 13, 14, 16, 17, 18, 19. 
INFANTS. See Administrators and Hxecutors, 18 ; Costs, 3. 


1, At the trial and before a cause is submitted to the jury, the pro- 
ceedings may be amended by striking out the name of a plaintiff, 
and also by inserting the name of a next friend of a plaintiff who 
is shown to be a minor, under the sixth section of the Practice 
Act of 1861. Neal vs. Spooner, 38. 


2. The omission of a next friend to give a bond to secure the pro- 
ceeds of a judgment to be recovered cannot be assigned as error 
by the defendant on appeal. - He is not injured or prejudiced, and 
it does not concern him. Jd. 

INJUNCTION. See Mortgage, 3; Pleading (Equity), 4; Taxes and 
Tax Titles, 11, 12. 

1. An oath to a bill for injunction by a solicitor, ‘‘ that the facts set 
forth in the foregoing bill are true to the best of his knowledge, 
information and belief,’ is not sufficient to authorize an injunc- 
tion. It states no facts, nor that affiant has any knowledge, in- 
formation or belief whatever. Ballard vs. Eckman & Vets- 
burg, 661. 

2. Where facts are stated on information the officer to whom appli- 
cation is made for an injuction should require the additional 
affidavit of the person from whom the information is derived, 
verifying the truth of the information. Id. 

3. An irregular or improvident order granting a preliminary injunc- 

tion, however erroneous, will not affect a final decree granted 
after a full hearing upon the pleadings and testimony. Jd. 
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INJUNCTION—( Continued.) 

4. A levy of general municipal taxes upon real and personal property 
in 1882 was not authorized by law, the power to assess having 
been abrogated by Chapter 3024, Laws of 1877, and the sale of 
land for taxes attempted to be levied in that year was properly 
enjoined. A dissolution of the injunction was erroneous. Smith 
vs. Long, 697. 

5. Such injunction will not operate to prevent the future collection 
of taxes, the levy of which was validated by Chapter 3477, Laws, 


rae 


a , approved March 5, 1888. The validity of that act was sustained 
4 in the case of city of Jacksonville vs. Basnett, decided at this 
term. J. 


6. While the general rule is that an injunction will be dissolved upon 
answers denying all the equities of the bill, yet where parties 
are charged with fraud, unless the answers are full and satigfac- 
tory, the injunction, if right in the first instance, ought to be re- 
tained until the hearing. Hayden vs. Thrasher, 715. 

7. Mere denials of fraud, or of fraudulent intent, without a full ex- 
planation of the facts disclosed in the bill and in affidavits filed 
in support of the bill, leave the question of fraud unsettled. Jd. 


8. The construction of a railway to be operated by steam along the 
streets of a municipal corporation to be used for a private pur- 
pose on a line of route not authorized by the charter of the com- 
pany proposing to construct it and authorized only by the mu- 
nicipal corporation in a resolution clearly beyond its powers, 
may bea public nuisance. But if so, it is to be abated by a suit 
in behalf of the State. The owner of land or lots abutting upon 
the street over which the railway is proposed to be constructed has 
not an equity to enjoin its threatened construction as a public nui- 
sance, operating to his special and peculiar injury, where the 
road intended to be constructed is an ordinary surface railway to 

be operated by steam. Garnett vs. Railroad Company, 889. 

9. A person in quiet possesion of real estate as owner, may obtain an 
injunction to restrain others from dispossessing him by means of 
process growing out of litigation to which he was not a party. 
Deans vs. Bowden, 905. 

INSOLVENCY AND INSOLVENT DEBTORS. See Administrators 

and Executors, 4; Hvidence and Witnesses, 1; Insurance, 2. 


INSURANCE— 


1. Two life insurance policies, each for one thousand dollars, are ta- 
ken out by A. payable to himself. He subsequently places on 
each policy in writing a direction to pay the money upon one pol- 
icy to one person and upon the other policy gives a like direction to 
pay its proceeds to another person. There is no evidence that 

















INSURANCE—( Continued.) 


the insured at the time these contracts or this direction was given 
was indebted: Held, That under the statute of this State the 
written direction proved to have been made by the insured, is a 
written declaration in the policy of the person for whose use and 
benefit it is intended, and that under the statute such named per- 
sons are entitled to the proceeds of the policies as against credit- 
ors of the deceased insured. Zppinger, Russell & Co, vs, Canepa, 
262. 


2. In a life insurance where the premiums paid are reasonable in 


amount, looking to the condition in life of the the assured, and 
there is no proof of an actual purpose at the time the contract of 
insurance is entered into to divert the money from anticipated 
debts, and to defraud creditors, the statute protects the proceeds 
from the claims of creditors in favor of the beneficiary named in 
the policy, and upon the death of the assured whether he be sol- 
vent or insolvent the amount of such life policy is exempted and 
protected from the claims of creditors. Jd, 


3. Plaintiff procured a policy of insurance in defendant association, 


through an employee of an agent, and after it expired applied for 
a renewal, but declined to pay the premium and take the renewed . 
policy, and it was cancelled. He afterwards requested the same 
employee of the same agent to insure his property, and paid part 
of the premium, but did not specify in what company he desired 
to be insured, the same agent being the agent of several compa- 
nies, and no policy was issued. After destruction of the property 
by fire he paid the employee the balance of the premium, but 
the agent returned the money, declining to issue a policy. De- 
fendant had no knowledge that the employee had anything to do 
with their business. Upon these facts, the plaintiff had no con- 
tract for insurance in defendant association. New Orleans Ins. 
Association vs. Boniel, 815. ; 


INTEREST. See Principal and Interest. 
INTERNAL IMPROVEMENT LAW. See Municipal Corporations, 


8, 11; Public Roads. 


JOINDER OF PARTIES. See Pleading (Law), 11. 
JOURNALS OF THE LEGISLATURE. See Constitutional Law, 


1, 2. 


JUDGE OF PROBATE— 
1. Under the Constitution of this State in force in 1857, the Judge of 





Probate was lawfully made a County Commissioner by act of the 
Legislaturé. Lewis vs. Jefferson County, 980. 
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JURISDICTION. See Constitutional Law, 5; Courts, Equity and Equi- 
table Jurisdiction. 
1. In cases of concurrent jurisdiction in different tribunals, the one 
first exercising such jurisdiction acquires control to the exclu- 
sion of the other. Boswell vs. State, 869. 
JURORS AND JURY. See Constitutional Law, 3, 6. 
1. The question, whether a person drawn as a juror is sufficiently in- 
telligent to sit in a case, may be determined by the court in the 
exercise of sound discretion. Lewis vs. Jefferson County, 980. 


2, In a suit against a county upon its bonds, when the validity of the 
bonds is in question, a holder of similar bonds may be challenged 
for cause when drawn asa juror. Being interested in the ques- 
tion to be tried is cause of bias as a matter of law. _ Jd, 

LABORER’S LIEN. See Lien, 1. 

LACHES. See Statute of Limitations, 1. 

LANDLORD AND TENANT. See Constitutional Law, 3,5; Writ of 

Frror, 2. 

1. The statute giving a lien and remedy to the landlord for rent and 
advances enters into and forms part of the agreement for leas- 
ing. Blanchard and Burrus vs. Raines, 467. 

' 2, A note promising to pay a sum of money for rent of land to which 
is appended a stipulation that if this note and another for the 
same amount shall be promptly paid when due the payee shall 
make title to the land to the maker of the notes, otherwise the 
amount to be deemed as rent only is but a promise to pay rent, 
which may become purchase money upon full compliance by the 
lessee. Jd, 

8. The landlord’s lien for rent and for advances as provided by the acts 
of 1879 and 1881 may be enforced by a single distress warrant, 
covering both claims; the claim for advances being a lien upon 
the crop only while the lien for rent may be satisfied out of the 
crop and other property kept on the premises. Jd. 

4, In proceedings under the unlawful detainer act against a tenant 
to recover possession, the tenant cannot show as a defence that 
his lessor had no title, or that his title was defective, or that it 
was only an equitable title. The tenant’s liability does not de- 
pend upon the rights of third persons but on his contract with 
the lessor. McLean vs. Spratt, 515. 

5. A demand of a tenant by his landlord of the amount of rent due, 
is a sufficient demand of the precise sum due without naming the 
amount, in a suit to recover possession for non-payment. d, 

6. Double the rental value of premises is not recoverable in a suit 

for an unlawful detainer unless it appears affirmatively from the 
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LANDLORD AND TENANT—( Continued.) 


testimony that the detention was willful and knowingly wrongful 
on the part of the tenant. Jd. 


7. Where in the proceedings in a case like the present there is no er- 
ror found on ‘appeal, except that the jury have given excessive 
damages and the correct amount is easily ascertainable, the judg- 
ment will be reversed unless the excessive amount of damages is 
remitted. Id. 


8. Costs in this court taxed against appellee. Jd. 
LEGACIES AND LEGATEES. See Wills, 3. 


LEGISLATURE AND LEGISLATIVE POWER. See Constitutional 
Law ; Journals of the Legislature. 


1. The forms of administering justice and the powers of the courts 
are subjects of Legislative control. Blanchard and Burrus ys. 
Raines, 467. 

LICENSES. See Constitutional Law, 1, 2. 


1. The act of March 3, 1883, to regulate the sale of intoxicating liqors, 
wines and beer, provides that an applicant for a license shall 
present a petition asking the Board of County Cmmissioners to 
grant the right ‘‘to sell such liquors, wines or beer.’’ A peti- 
tion asking for a license ‘‘to sell spirituous or intoxicating liquors, 
wines and beer,’’ is a good and sufficient form of application un- 
der the act. State ex rel. vs, Commissioners, 425. 


2. That law imposes upon the County Commissioners the duty to act 
upon a petition for a license to sell intoxicating liquors, and if 
such application is properly signed, authenticated and published, 
they should grant it. They have no discretion or authority to 
prohibit the sale of liquors by refusing to act upon a proper pe- 
tition. Jd. 


3. If the law had failed to require the Board of Commissioners to act 
upon such applications, it would have been totally inoperative to 
accomplish its expressed object. ‘‘Courts, in construing a stat- 
ute, should, so far as the language will admit, give such a con- 
struction as will make it practicable, just and reasonably conve- 
nient.”’ Id. 


4. A petition for a license signed by less than the majority of voters 
of the district was denied. At the ensuing regular meeting an 
additional number of names, thus making a majority, was affixed 
to the original petition on file and the whole duly authenticated 
and published: Held, That though courts would consider such 
signing of a paper already on file in judicial proceedings irregu- 
lar, yet in transacting the ordinary business of the community 

by plain people in a simple manner the strict rules of courts 
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LICENSES—( Continued.) 
should not be enforced, no fraud being imputed. And if the 
petitioner shows that a majority have expressed themselves it is 
of no consequence whether the additional names are signed to 
the original or to an additional petition of the same import. Id. 


5. When a petition for license to sell liquors, signed by the requisite 
majority of voters, duly authenticated and published, is presented 
to the Commissioners under the act, the applicant is entitled by 
law to the affirmative action of the Board ; and the Board cannot 
be influenced by petitions or other interference by remonstrance 
or by requests to erase names of signers. After the petitioner 
has instituted his proceedings, his acquired private right cannot 
be taken away by other persons attempting to discontinue 
them. Jd. 

LIEN. See Deerees and Judgments, 3,5; Landlord and Tenant, 1, 3; 
Married Women, 2. 


1. No lien inures under Chapter 3132, Laws, in favor of a laborer for 
a sub-contractor against a railroad company where the only priv- 
ity of contract existing is between the company and the first con- 
tractor. Howard vs. Moore et al., 163. 


2. An assignment by a debtor to a creditor of his interest in lands of 
his father’s estate in which he has a fee in remainder, the as- 
signment not being recorded, is not valid in law or in equity as 
against the lien of a subsequent judgement against the debtor in 
favor of a third party who had no notice of the assignment. 
Eldridge, Dunham & Co. vs. Post, 579. 


3. A judgment against a tenant in common or copartner is a lien 
upon the interest of the debtor in the land, and if upona parti- 
tion this interest is converted into money, the priority of the 
judgment lien is preserved as against the fund. Jd. 


4. The lien of a creditor undera creditor’s bill has no preference over 
the lien of prior judgments against lands which were subject to 
levy under execution. The priority of lien of a judgment cred- 
itor by the filing of a creditor’s bill exists as a reward of dili- 
gence in the discovery of and subjecting assets of the debtor 
which were not within the reach of execution at law ; and is not 
allowed as against a prior judgment which was alien at law upon 
property subjected and converted into money by a sale in parti- 
tion proceedings. Jd. 

5. The statutes of this State relating to mechanic’s liens, authorizing 
an executory contract to be followed by a personal judgment, do 
not embrace married women. 0’ Neil vs. Percival, 937. 

LIFE INSURANCE. Sée Insurance, 1, 2. 
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LIQUORS AND LIQUOR DEAUERS. See Licenses. 
MANDAMUS. See Appeals, 1. 


1. An appeal to the court on moral grounds to withhold a writ of 
mandamus requiring the issuing of a license to sell intoxicating 
liquors, and thus to annul a valid act of the Legislature by re. 
fusing to enforce it, is.addressed to the wrong tribunal. The 
moral standard of individual judges is not the proper boundary 
of legislative discretion. State ex rel. vs. Commissioners, 425. 

2. The pendency of another proceeding by mandamus may be pleaded 
in abatement, where the parties and the matter are the same, the 
practice being assimilated to that in other civil suits. State ez 
rel. vs. Commissioners, 859. 

MARRIED WOMEN. See Statute of Descents. 


1. The statutes of this State relating to mechanic’s liens, authorizing 
an executory contract to be followed by a personal judgment, do 
not embrace married women. 0' Neil vs. Percival, 937. 


2. In the premises of a deed to a married woman the words of trans- 
fer are, ‘‘ grant, bargain, sell, alien, convey and confirm unto 
the said party of the second part, her heirs and assigns,’’ and 
the words in the habendum and tenendum clause of the deed are 
‘*to have and to hold the aforesaid bargained premises, together 
with all and singular the rights, tenements, hereditaments and 
appurtenances to the same belonging, unto the said party of the 
second part, her heirs and assigns, to her and their own sole and 
proper use, benefit and behoof in fee simple :’’ Held, That no 
equitable separate estate passes, and that the wife holds the 
property as her separate statutory property. Harwood vs. Root, 
940, 

3. A married woman purchases property. She and her husband join 
in the execution of a promissory note for the purchase money. 
That the husband is insolvent is known to the vendor, and the 
credit is given, looking to the separate statutory property of the 
wife: Held, That a court of equity will sequester the rents and 
profits of the separate statutory property of the wife to secure 
payment of the debt. Id. 

MASTER IN CHANCERY. See ‘Accounts and Accounting,’’ 1; Prac- 
tice (Equity), 1, 2, 3, 11, 12, 13. 

MECHANIC’S LIEN. See Married Women, 1. 

MERCANTILE LAW. See Bills of Huchange ; Damages, 1, 2, 3, 4. 

1. The effect of aconsignment of goods generally is to vest the prop- 

erty in the consignee, but if the bill of lading is special to deliver 
the goods to the consignee for the use of or on account of a 
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MERCANTILE LAW—( Continued.) 


party not the consignee the property vests in such party. Rich- 
ardson vs. Hutchinson, 21. 


9. In such case the bill of lading is prima facie evidence of the fair- 
ness of the transaction, and is sufficient to raise a presumption 
of property in the person for whose use and account the con- 
signment is made. Jd. 

3. Where, however, the consignment thus made is by an insolvent 
debtor and there are facts and circumstances from which the 
jury might infer that the transaction was colorable and fraudu- 
lent, and that there was nothing due to the party on whose ac- 
count the shipment was made, a verdict of a jury thus finding, 
approved by the Circuit Court, should not be set aside by this 
court. Id. 

4. General statements of an insolvent debtor as to the amount of his 

indebtedness to one of two contending creditors, both the insol- 

vent debtor and such one of the contending creditors failing to 

give an itemized account or clear exhibit of the alleged debt, 

cannot be regarded as conclusively establishing the debt in a case 
surrounded with other suspicious circumstances 7, 

“MONEY PAID, &C.’’ See Statute of Frauds, 3. 

MORTGAGE. See Deed, 3,4; Tender, 2; Hvidence and Witnesses, 5. 

1. When a mortgage debt has been paid, and the mortgage after- 

' wards assigned in form, and then foreclosed by the assignee 
without making the holder of the legal title a party to the fore- 
closure, in a suit by the latter to set aside the foreclosure decree, 
and the deed executed under it as a cloud upon his title, the 
mortgagees are not necessary parties. Matheson vs. Thompsen, 
790. 

2. Where two mortgages upon different parcels of property are given 
to secure the same debt, a payment and satisfaction of one is a 
satisfaction of both mortgages. Jd. 

3. A foreclosure being had by the assignees of a satisfied mortgage 
under which a decree and deed are procured, a grantee of the 
mortgagor not being made a party, and having no notice of the 
proceeding until after a sale under the decree, such grantee may 
maintain a suit in equity to enjoin the parties from conveying or 
asserting claim to the property, and to annul such decree and 
deed, the same being a cloud upon his title. Id. 

j 4. A prayer by cross bill fora partition, in a suit brought to foreclose 

@ mortgage, cannot be entertained. Matthews vs. Lindsey, 962. 

. When a deed in form, is a mortgage in law and equity. Walls vs. 

Findeli, 86. : 
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MOTIONS. See Dismissal of Actions ; Continuance. 


MUNICIPAL CORPORATIONS. See Constitutional Law, 7, 8, 9; 
Contracts, 1, 2, 3, 4; Injunctions, 4,5; Taxes and Tax Titles, 4 
5, 6, 11, 12; Nuisance; Writ of Hrror, 3, 4. 

1. The act of the Legislature of 1877, Chapter 8025, amending sec. 
tion 29 of the act of 1869, (providing for the incorporation of 
cities and towns, ) authorized the County Commissioners to pre-, 
scribe new boundaries of an incérporated town, when, on the 
petition of five registered inhabitants of the town setting forth 
that ‘‘the boundaries of the town are of unreasonable and unnec- 
essary extent,’’ it shall be found by the Commissioners that the 
boundaries of such town ‘“‘are extended beyond necessary and 
useful limits, and include an undue amount of vacant farming 
lands.’’ Another section of the act of 1877 authorized the 
County Commissioners to enlarge the boundaries of any city or 
town on the application of the corporate authorities thereof. 
Under this act the County Commissioners had no power to change 
the territorial limits of the town of LaVilla, Duval county, ex- 
cept upon the ground that the boundaries were ‘ extended be- 
yond necessary and useful limits, and include an undue amount 
of vacant or farming lands ;’’ and these premises not existing, 
the order of the County Commissioners, made in December, 
1877, reducing the limits of LaVilla, was unauthorized and void. 

City of Jacksonville vs. L’ Engle, 344. 

. It was not lawful for the Commissioners to sever a portion of the 
territory of LaVilla for the sole purpose of annexing the same to 
the City of Jacksonville. Id. 

3. The proceedings uf tribunals created by law must be shown to be 
within the powers expressly granted, and acts done by them not 
within such prescribed limits are nugatory. Jd. 

4. The act in question was not inimical to the Constitution as confer- 
ring judicial functions upon County Commissioners ; the powers 
conferred were not judicial within the meaning of the Constitu- 
tional restriction ; they involved only the exercise of ordinary 
judgment and discretion in reference to the public interest and 
convenience, like that required in locating roads, bridges and 
other such affairs Jd. 

5. Under the law of municipal corporations in this State they are au- 
thorized upon avote of the electors to issue bonds to meet mu- 
nicipal expenses or for any municipal purpose. The statutes re- 
quire that the amount to be issued, as well as the issuing of such 
bonds, shall be thus submitted to the electors, and in the event 
a required majority is given makes it the duty of the City Coun- 

cil to assess and collect such taxes from the citizens as are neces- 
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MUNICIPAL CORPORATIONS—( Continued. ) 
sary for the payment of the interest as well as for the final pay- 
ment of the bonds. The tax so directed to be levied is not a 

q “special tax,’’ within the meaning of chapter 3318, Laws of 
1881. Sullivan vs. Walton, 552. 

§. There are outstanding bonds of a city which the city desires to 
compromise by an‘issue of new bonds to take up the outstand- 
ing bonds. The question of the issue of the bonds and the 
amount to be issued is submitted to the qualified electors of the 
city ; the required majority is given for the issue and the amount 
to be issued; the statute in this event made it lawful for the 
bonds to be issued: Held, That the recital by the Mayor and 
Council in the proclamation submitting these questions that they 
were assured that the old bonds would be surrendered was no 
condition under the law for the issuing of the new bonds, and 
that the new bonds thus issued, if within the amount authorized 
and otherwise legal in the nature of their obligation under the 
statute, were valid and binding obligations upon the city. Jd. 


. In such case the fact that the courts of the United States are en- 
tertaining jurisdiction to enforce the old bonds against the city 
does not prevent the city authorities from levying a tax to pay 
the new bonds to the extent to which an exchange has been 
made. Jd. 


8. In declaring against a county or muu:cipal corporation which has 
no general authority to issue bonds, in a suit upon bonds issued 
under a special act of the Legislature, (to wit : the 22d section of 
the Internal Improvement Act of 1855, which does not designate 
any particular county,) the power to issue the bonds must ap- 
pear by distinct averment of the special authority conferring the 
right, unless such special authority appears by tbe bond annexed 
to the declaration, Lewis vs. Jefferson County, 980, 


9. In a suit against a county upon its bonds, when the validity of the 
bonds is in question, a holder of similar bonds may be challenged 
for cause when drawn as a juror. Being interested in the ques- 
tion to be tried is cause of bias as a matter of law. Id. 


10. Under the Constitution of this State in force in 1857, the Judge of 
Probate was lawfully made a County Commissioner by act of the 
Legislature. Jd. 


11. Bonds of a county did not, upon their face, recite the authority of 
law under which they were issued. The record of the proceed- 
ings of the Board at the time the bonds were ordered to be issued 
recited: ‘‘ Be it known that after public notice duly given the 

question was submitted to a vote of the legal voters of Jefferson 

county, on the 7th of May last, whether this county should sub- 
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scribe for stock in the Pensacola and Georgia Railroad Company, 
and it was decided in favor of such subscription by a majority of 
278 votes out of 297, being all the votes polled. Now, therefore. 
the Board of County Commissioners of Jefferson county, by vir- 
tue of the said vote and of the power and authority on them con- 
ferred by ‘an act to provide for and encourage a liberal system 
of Internal Improvements,’ approved 6th January, 1855, have 
determined to subscribe,’’ &c. : Held, (the Pen. & Ga. R. R. be- 
ing one of the roads contemplated in the act,) that as against a 
bona fide holder of the bonds, this recital in the record of their 
proceedings by the Commissioners estopped the county to deny 
that the election was duly held according to law and that the 
Board subscribed for stock as stated in the record. Jd. 


12. The rate of interest contracted to be paid attends the contract un- 


til the principal is paid or the contract extinguished, where the 
debtor has violated his agreement to pay by a certain day. Any 
other rule might make it profitable to violate contracts, a doc- 
trine not conducive to commercial morality and integrity. 2. 


13. In 1857 counties had no official seal. The seal of the Judge of 


Probate or any other device in the form of a seal attached toa 
county bond was a good sealing. Id. 


MUNICIPAL ORDINANCES. See Contracts, 1, 2, 3, 4. 
MUNICIPAL SECURITIES. See Bonds. 
NEGLIGENCE— 

1. A declaration setting out the facts that the plaintiffs on a certain 


day, at defendant’s request, let to hire and delivered to the de- 
fendant a certain horse, the defendant promising to use the same 
in a careful, moderate and reasonable manner while he so had 
him on hire, but alleging that he did not use the horse in a care- 
ful, moderate and reasonable manner, aud that by reason of neg- 
ligence and carelessness on the part of the defendant, the horse 
ran away and became injured. damaged, sick and worthless, is a 
declaration upon a contract of bailment, and the liability of the 
defendant arises out of such contract. West vs. Blackshear & 
Co., 457. 


2. An action of this character, upon such contract of bailment, may 


be maintained against the bailee for any neglect or breach of 
duty, by which the bailors were damaged. Jd. 


3. The question of negligence being one of fact, is peculiarly for the 





jury. The evidence in this case was conflicting, and the jury 
having found by their verdict that the bailee was duly warned 
by the bailors of the fault or bad quality of the horse, it was his 
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NEGLIGENCE—( Continued.) 
duty in the use of the horse to exercise such care and prudence 


as would ordinarily be required to guard against mishap from 
such fault of which he had been warned. Jd. 


4, Common or ordinary diligence, in the sense of the law, is such as 
men of common prudence generally exercise about their own 
affairs. Jd. 


NEW TRIAL. See Appeals, 12, 18, 14; Arreest of Judgment ; Charge 
of Judge to the Jury, 2, 8; Contracts,4; Replevin ; Practice 
(Equity), 19. ° 

1. When the record contains all the evidence introduced in the case, 
and upon a careful examination it is clear it does not warrant the 
finding of the jury, this court will reverse the judgment. Wil- 
liams vs, State, 391. 


2. If upon an inspection of a book of accounts brought up in the re- 
cord, this court cannot see that the court below, in excluding 
such book, exceeded its authority or discretion, it will not re- 
verse the judgment of such court. Dunbar vs. Wright's Admin- 
istrator, 446. 

3. Where there is a conflict of testimony given on a trial before a ref- 
eree, and his finding is in favor of a party upon the facts, this 
court will give the same effect to the finding as to the verdict 
of a jury, especially where such finding is supported by a pre- 
ponderating number of witnesses who are not impeached. Mc- 
Clenny vs. Hubbard, 541. 


4. The rule is well settled that an exception to the charge of the 
court to the jury must be taken to the identical portion or para 
graph of such charge as is alleged to be error ; and that an ex- 
ception to the entire charge is not sufficient if a single proposi- 
tion therein is good. 17 Fla., 643, and cases cited. Oarter vs. 

' State, 754. 

5. Under Chapter 3431, Laws 1883, the party may, after verdict ren- 
dered, ‘‘embody in a motion for new trial any portion of the 
charge of the Judge which may be deemed erroneous,’’ but he 
must embody in such motion only such portion of the charge as 
is alleged to be erroneous. That statute does not change the 
rule. It only gives to the party an opportunity to except after 
verdict rendered, Id. 

6. Where the whole evidence in a criminal case is brought up by a 
writ of error and fails entirely to prove the charges made in the 
indictment, this court will reverse the judgment and award a 
new trial. Smali vs. State, 780. 


7. In a criminal case a new trial will be granted when all the evidence 
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NEW TRIAL—( Continued.) 
taken in the court below fails to establish the venue as laid in the 
indictment. Cook vs. State, 802. 

8. When the bill of exceptions in such a caseembraces the testimony 
and does not show the value of the property so charged to have 
been stolen, and this court cannot see that the proper verdict has 
been found, the court will award a new trial. Whitehead ys. 
State, 841. 

9. Where there is simple conflict in the testimony, the findings of 

. areferee will not be disturbed. Wharton vs. Hammond, 934. 

NEXT FRIEND. See Jnfanis, 1, 2. 

NOTICE. See Constitutional Law, 5; Deeds, 3, 4. 

NUISANCE— 

1. The construction of a railway to be operated by steam along the 
streets of a municipal corporation to be used for a private pur- 
pose on a line of route not authorized by the charter of the com- 
pany proposing to construct it and authorized only by the mu- 
nicipal corporation in a resolution clearly beyond its powers, may 
bea public nuisance. Butif so, it is to be abated by a suit in behalf 
of the State. The owner of land or lots abutting upon the 
street over which the railway is proposed to be constructed has 
not an equity to enjoin its threatened construction as a public 
nuisance, operating to his special and peculiar injury, where the 
road intended to be constructed is an ordinary surface railway to 
be operated by steam. Garnett vs. Railroad Company, 889. 

OFFICERS. See Municipal Corporations, 1, 2, 3, 4; Referees ; also, 

the several particular Officers. 

PARENT AND CHILD— 

1. It is a presumption of law, that the father is not bound to pay a 
child, though of full age, for services while living with him at 
home, and as one of the family, but this presumption may be 
overcome by proof of a special contract, or an express or implied 
promise or understanding ; and such implied promise or under- 
standing may be inferred from the facts and circumstances shown 
in the evidence. Mills et ux. vs. Joiner, 479. 

2. The plaintiff, a female of full age, agreed to work for her father, 
as she testifies, during his life, or until she was discharged ; that 
the father agreed to convey her a certain piece of land as com- 
pensation for her services. The agreement was not in writing ; 
she so worked for her father for twelve years; he then discharged 
her, and conveyed the land to a third person. She brings an ac- 
tion at law for her services. The courtinstructed the jury in sub- 

stance that the plaintiff could only recover the land, or the value 
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PARENT AND CHILD—( Continued.) 


of it, and if there was no evidence of the value of the land, the 
verdict should be for the defendant: Held, To be error. The 
agreement not being in writing, and being for the conveyance of 
land, she could not maintain an action for specific performance, 
but could upon a quantum meruit. Id. 


PAROL EVIDENCE. See Hovidence and Witnesses, 3,5; Trusts and 
Trustees, 3. 

PARTIES. See Appeal, 4; Hjectment, 5; Injunction, 8 ; Mortgage, 1, 2, 
8; Pleading (Law), 11; Wills,3; Writ of Hrror, 3, 4. 

1. Where a plaintiff seeks to be subrogated to satisfied judgment liens 
on the ground that moneys loaned by him to the defendant in 
execution were so loaned for the purpose of paying such judg- 
ments, and were so applied, the judgment creditor is not a néces- 
sary party in a case where no decree is prayed against him. 
Pridenburg vs. Wilson, 359. 

2. A suit in equity by one or more members of an unincorporated as- 
sociation for the purpose of mutual fire insurance, seeking the ap- 
pointment of a receiver of the property of the association and 
the continuance of its business by him, should be brought against 
the other members of the association and not against its execu- 
tive officers alone. Montgomery vs. Knoz, 372. 

3. Ina suit upon a contract made with a party since deceased, his 
legal representatives are necessary parties. Marks vs. Baker, 
920. 

PARTITION. See Appeals, 18 ; Decrees and Judgments, 7,8, 9 ; Dower, 
1, 2,3; Mortgage, 4. 

1. A decree in partition appointing commissioners and directing them 
to ascertain the interests of the parties, and to make partition ac- 
cordingly, is irregular. The court should ascertain and adjudi- 
cate the several interests of complainants and defendants, and 
direct the commissioners to make the division accordingly. 
Street vs. Benner, 700. : 

2. A decree of partition should not be made until the defendants shall 
have answered or a decree pro confesso is entered as to those who 
have been summoned by subpeena or by publication. 7. 

3. A court of equity is not the proper tribunal for trying the legal 
title to lands; but by the statutes of this State regulating pro- 
ceedings in partition, where the bill shows the court has juris- 
diction, and the complainant’s title is put in issue by the defend- 
ant’s pleadings, the court is authorized to ‘‘ ascertain and adju- 
dicate the rights and interests of the parties,’’ and decree a par- 
tition ‘‘if it shall appear that the parties are entitled to the 
same,’’ without requiring the legal title to be first tried in a court 

of law. Td. 
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PARTNERS AND PARTNERSHIP. See Administrators and Erecy, 
tors, 10; Evidence and Witnesses, 8; Practice (Hquity), 1, 2, 3, 
4, 5. 

1. One of two partners, as attorneys at law, has a right to share jp 
the sums realized by the other as commissions for sales of 
stock in a railroad company where such sales are embraced ip 
the ordinary usages and customs of the business of an attorney 
at law in the locality where it was carried on. Sanderson’s Ad. 
méinistrators vs. Sanderson, 292. 

2. The surviving member of a firm uses an account of the firm, sup- 
posed to have accrued before the death of the deceased partner, 
against one of their clients in a transaction with such client by 
which he, the survivor, makes the claim available ard uses it. 
Upon an accounting between the heirs and distributees the sur- 
viving partner is properly chargeable with such claim asan asset 
of the firm, notwithstanding the party allowing the claim swears 
no such sum was due. This in a case where the party thus set- 
tling the account waived, at the time, all right he may have had 
to recover the amount from the firm or any member thereof. Jd. 

3. A surviving partner cannot object that interest upon a balance 
found due by him upon an accounting before a master between 
him and the heirs and distributees of the deceased partner, is al- 
lowed from the date the amount is ascertained, and the balance 
struck by the master. Jd. 

4. A bond given on suing out a writ of attachment by a copartner- 
ship firm, signed and sealed by one of them in the copartnership 
name, the signing having been authorized by the other by parol 
or ratified by parol, is a sufficient bond of both partners. Jeffreys 
vs. Coleman, 536. 

PAYMENT. See Mortgage, 1, 2. 
PETITION PRO INTERESSE SUO— 


1. When in partition of land a sale has been made and the property 
converted into money, a proper and usual mode of bringing for- 
ward the demands of creditors who have a right to satisfaction 
out of the funds is to intervene by petition. Hidridge, Dunham 
& Co. vs. Post, 579. 

PLEADING— 


Equity. See Bill of Interpleader ; Fraudulent Conveyances, 2 ; Home- 
stead and Exemptions, 1; Injunction, 1, 2; Licenses, 1; Mort- 
gage, 4; Partition. 

1. Where the facts are set forth in the original bill, an amendment 

simply stating a conclusion of law deemed to follow from those 
facts, such asa general charge that an act was the result of 
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fraud, accident or mistake, no specific act of fraud, accident or 
mistake being alleged, may and should betreated as surplusage. 
While this is bad pleading, its effect cannot be to destroy equi- 
ties otherwise alleged and shown uponthe hearing to exist. Gale 
etuz. vs. Harby et als., 171. 


2, When a bill filed by heirs at law against a widow for partition 
of land contains an alternative prayer that the widow be required 
to elect whether she will ‘‘take dower or a homestead,’’ a de- 
murrer that the bill does not state a case authorizing such relief 
ought not to be allowedif the case made by the bill sustains any 
material prayer for relief. Brokaw vs. McDougall et als,, 212. 


8. Where the responses of the answer are as broad as the allega- 
tions and interrogatories of the bill, there is replication to the 
answer, and the general facts to be proved are put in issue by 
the pleadings, it is sufficient. Proof of a fact not specifically 
alleged, but embraced substantially in the case made by the an- 
swer and the bill, is admissible. Hppinger, Russell & Co. vs. Ca- 
nepa, 262. — 


4. The rules of the Cireuit Court in Equity require that when an in- 
junction, receiver or other special order before final decree is de- 
sired, it shall be specially asked for in the bill. Rule 25. Clark 
vs. Rugg, 861. 

Law. See Bill of Parteculars ; Hjectment, 2; Hvidence and Witnesses, 5 ; 

Municipal Corporations, 8. 

1. Under the plea of not guilty in ejectment special pleas under the 

statute of limitations should be struck out. Evidence to prove 


adverse possession, or an adverse title, may be given under the 
general issue. Neal vs. Spooner, 38. 


2. At the trial and before a cause is submitted to the jury, the pro- 
ceedings may be amended by striking out the name of a plaintiff, 
and also by inserting the name of a next friend of a plaintiff who 
is shown to be a minor, under the’ sixth section of the Practice 
Act of 1861. Id. 


8. Under the plea of not guilty in an action of ejectment, the defend- 
ant may prove an adverse possession. Chapter 3244, Laws of 
1881, does dot change the rule in this respect. It provides only 
that if the defendant wishes to deny possession of the premises, 
or wishes to deny that he claims adversely to the piaintiff, or to 
his title, it must be done by special plea. Horne vs. Carter’s Ad- 
ministrators, 45. 


4. A plea claiming to be a plea ‘‘on equitable grounds,’”’ but which 
sets up no fact upon which the defendant, if judgment was ob- 


( 
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5. 


7. 


8. 


10. 


11, 


12. 





tained against him, would be entitled to relief against it, may be 
stricken out on motion, or by sustaining a demurrer. Jd. 

The power of the court under the statute to allow amendments ap - 
plies to the amendment of a petition for the re-establishment of 
lost papers. Hart's Hzecutor vs. Smith, 58. 


After a cause is remanded by the Supreme Court to the Circuit 
Court for further proceedings, such court has power to admit 
amendments to be made to the pleadings and proceedings, unless 
the Supreme Court otherwise directs. Id. 

When a party has by pleading waived an objection which might 
have been taken it is too late after action of the court upon 
such pleading to withdraw it for the purpose of raising the ob- 
jection so waived. Id, 

In ejectment all matters of legal defence (excepting special denials 
of possession and denials of adverse claim under the statute) may 
be given in evidence under the plea of not guilty. Special pleas 
of matter affecting the legal title or in estoppel should be struck 
out. A judgment sustaining a demurrer to such pleas will not 
preclude proof at the trial of the facts pleaded. Coffee vs. Groo- 
ver, 64. 

A defence on “equitable grounds’’ may be interposed in eject- 
ment by plea under the practice act of 1861. Such facts may be 
pleaded as would entitle the defendant to an injunction against 
enforcing the judgment if he filed a bill alleging the same and 
prayed an injunction. Walls vs. Hndell et al., 86. 


A defence on equitable grounds in ejectment, the plea alleging that 


defendant was the owner of the property, and that plaintiff's title, 
though a deed absolute in form, was executed as a security to 
the plaintiff for money and other advances by him to the defend- 
ant, is good ; and if proved will entitle the defendant to a ver- 
dict. Such deed is in law and equity a mortgage, and the 
remedy upon it is by foreclosure and sale for the amount se- 
eured. Id. 


Where the declaration sets up a cause of action enuring jointly to 


several parties, and it appears upon its face that only some of the 
joint contractors are plaintiffs, (no death or other fact showing 
survivorship of the right of action in the plaintiffs being set up;) 
it is a demurrable defect, and a demurrer of plaintiffs to defend- 
ants’ pleas in bar should be overruled, whether the pleas in bar 
set up a good defence or not. City of Jacksonville vs. Attna S. F. 
EZ. Co., 100. 


Declaration alleging that defendant employed plaintiff as civil en- 


gineer to take charge of construction of a road and authorized to 
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employ and hire teams and transportation in the course of such 
employment at defendant’s expense, and plaintiff employed and 
paid for teams, &c., in the performance of his duties, is not de- 
murrable. Such contract entitles him to be reimbursed for rea- 
sonable outlay for means of transportation. P. € A. R. R. Co. 
vs. Atkinson, 450. 


18. When in action upon a contract the defendant pleads that he 


‘‘did not promise as alleged,’’ and also pleads specially that the 
plaintiff contracted with him as an’ agent of another and not 
otherwise, and that plaintiff knew this fact at the time of con- 
tracting, such special plea is only a repetition of the general plea 
that the defendant did not'promise as alleged. Walter vs. Florida 
Savings Bank, 826. 


14, The overruling of plaintiff's demurrer to such special pleas may, 


therefore, have been erroneous, but such ruling did not change 
the issues or affect the legal rights of the parties. Such pleas 
‘only encumbered the record, Id. 


15. Where upon the trial of such cause a verdict is found for the de- 





fendant, but upon appeal the record does not show the testi- 
mony nor the rulings of the court thereon, nor the charge of the 
court to the jury, nor any exceptions, this court cannot reverse 
the judgment on account of. the overruling of the demurrer to 
the pleas, as it does not appear whether the court admitted im- 
proper testimony in behalf of defendants, nor indeed that the 
plaintiff introduced any testimony in the case to support the 
declaration Jd. 


16. When upon a motion to strike out a plea for want of sufficient 





verification, the court in deciding the motion expresses an opin- 
ion as to the effect of the verification upon a question which 
may arise upon the trial, an exception does not lie to such opin- 
ion, it being not material upon the motion to strike out, though 
it may be material when evidence is tendered. Lewis vs. Jeffer- 
son County, 980. 


PLEA “ON EQUITABLE GROUNDS.” See Pleading (Law), 4, 


9, 10. 


PLEAS. See Pleading, 10. 
POWERS. See Evidence and Witnesses, 15, 16; Wills, 1, 2. 
PRACTICE. (For Appellate Practice see such title.) 





Equity. See Administrators and Executors, 4; Bill of Interpleader ; 
. Dower, 1, 2, 3 ; Injunetion, 8; Hvidence and Witnesses, 9 ; Mort- 
gage, 1, 2, 3; Parties, 1, 2; Partition; Pleading ; Referee. 


1. When a reference is made to a master to take and state a partner- 
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ship account, the report should state the account in such man. 
ner that the court may judge whether it is correct. Itshould 
state the account at length and his findings so that they will be 
intelligible, and that the court may see the correctness of the 
master’s inferences. Nims vs. Nims, 204. 

A master’s report that he finds a balance in favor of a partner in 
book A, and a balance against him in another book, is not an in- 
telligible statement of an account, showing whether it is correct 
or not. Jd. ; 

A stipulation that an order confirming a master’s report, no ex- 
ceptions having been filed, shall be set aside on the final hearing 
if it be made to appear that there are grounds of exception to 
the report ; and it appearing that the report is not correct nor 
intelligible, the order of confimation should be vacated and ex- 
ceptions allowed to be filed. Jd. 

On bill filed to dissolve a partnership and for an accounting, the 
fact of a copartnership should be decreed before the defendant 
is required to account. Jd. 


A final decree as between partners ought not to be made until the 
debts of the concern are ascertained and adjusted. 4d. 


The 45th Rule of Chancery Practice prescribes the time in which’an 


answer after appearance should be filed by the defendant, and 
the Sist Rule prescribes the time in which the defendant, after 
his demurrer to plaintiff's bill is overruled, shall file his answer. 
In neither case is the plaintiff required by these rules or the gen- 
eral rule upon the subject ef notice (Rule 3) to take any action 
to authorize him to enter an order that the bill be taken pro con- 
Jesso in the event the answer is not filed as required by the rules 
mentioned. Stribling et ux. vs. Hart’s Hxecutriz, 235. 


7. After entry of the order that the bill be taken pro confesso, the 


plaintiff may at once, and without notice, cause the matter of 
the bill to be decreed at any time, if the same can be done with- 
out an answer and is proper to be decreed, that is to say, he can 
have such decree as the equities disclosed by his bill author- 
ize. Id. 


8. When the bill is thus taken pro confesso and final decree had, it is, 





under Rule 45, a decree nisi, subject to be opened upon cause 
shown upon motion and affidavit. and upon terms, and does not 
become “absolute ”’ until the expiration of twenty days after the 
rendition thereof. After the expiration of this time, without 
any action by the defendant, the decree becomes final and ‘‘ ab- 
solute.’’ There is no difference arising out of the fact that un- 
der the statute this final decree is entered out of term between 
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PRACTICE—( Continued.) 
it and a decree entered in term; and the proceeding is in a strict 


sense a record by which the rights of the parties in controversy 
are finally adjudicated. Jd. 


9, While it appears that the Circuit Courts of the United States have 
not power to open such decrees absolute and enrolled, upon mo- 
tion, and that their power is confined to such proceedings as may 
be had by bill of review, rehearing or origiaal bill, still under 
the uniform practice in the State courts such a power is admitted 
to exist, and may be exercised under certain circumstances, and 
as a motion is the only means by which the decree may be 

* opened, and a defence upon the merits let in, although the 

4 party may be guilty of no laches, and his failure to set up his 

rights in the time required may be occasioned by causes beyond 

his control, and by obstacles insuperable in their character, and 

he may have a good defence, we think the rule of the State 

courts as to the matter of power is the better rule, and we 
adopt it. Id. 

10. The power to open such decree, however, is not to be exercised 
in cases where the decree has been made absolute in the regular 
course, and the defendant has been guilty of neglect and fail- 
ure. Id. 


11. The subject of an exception to the report of a master and the find- 
ing of a referee is a particular account which the master has 
stated from the books. The exception is overruled by the ref- 
eree, he finding upon comparison of the account with the books 
from which it is taken that it is correctly stated. This court 
must, under these circumstances, presume the account to be cor- 
rectly stated, the books not being before us. Hppinger, Russell 
& Co. vs. Canepa, 262. 


12. It is too late to urge here exceptions to accounts which the referee 
finds were admitted by the party when before the master, the 
record disclosing that the accounts went before the master with 
out objection. Jd. 

13. Exceptions to a master’s report, taken after the entry of an ap- 
peal from the order made by the court upon the report, cannot 
be heard. Sanderson’s Administrators vs. Sanderson, 292. 


14. The creditors of a dissolved insolvent corporation may seek a 
court of equity to subject its real property and effects to sale to 
satisfy its debts without proceeding at law to judgment, execu- 
tion and return of nulla bona, In this case the time in which, 
by the statute, the existence of the corporation for the purpose 
of being sued was continued had expired. Howe vs. Robinson, 

352, 
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15. When in partition of land a sale has been made and the property 
converted into money, a proper and usual mode of bringing for- 
ward the demads of creditors who have a right to satisfaction 
out of the funds is to intervene by petition. Zidridge, Dunham 
& Co. vs. Post, 579. 


16. A decree pro confesso must be reversed where the record discloses 
that it is based upon an order striking out a plea, which order 
does not appear to have been made after entry of the motion to 
strike on the chancery order book or after notice of any other 
character to the defendants. Hidriage et ux. vs. Wightman é 

_ Christopher, 687. . 

17. When a decree pro confesso, regularly entered, has become a 
lute the complainant is entitled to such relief as may be had 
upon the facts stated in his bill, and the decree pro confesso should 
not be set aside upon mere motion; but if the bill shows no 
ground for relief and the court sets aside the decree pro confesso, 
complainant cannot, on appeal, reverse the order setting it aside, 
as he has no equities, but his bill should be dismissed without 
prejudice. Marks vs. Baker, 920. 

18. [t is within the sound discretion of the Chancellor to recieve evi- 
dence at the hearing not introduced before the master. Mat- 
thews vs. Lindsay, 962. 

19. Though aChancellor may have erred in allowing an original deed 
to be put in evidence without proving its execution, yet where 
the pleadings and other evidence are such that the introduction 
of the original was immaterial and unnecessary to a proper dis- 
position of the case and did not affect the decree, the error will 
be disregarded. Jd. 

20. The finding of the fact of the delivery and acceptance of the 
deeds of partition in this case, being supported by a strong pre- 
ponderance of testimony, must be affirmed, Jd. 

Law. See Appeals, 2,4, 11, 14, 15, 16; Charge of Judge to Jury ; Dee- 
laration ; Demurrer ; Hjec'ment, 5 ; Parties, 3; Pleading (Law) ; 
Rules of Court ; Verdict and other special titles. 
PRESUMPTION. See Charge of Judge to Jury, 5, 9. 
PRESUMPTIONS. See Sheriff’s Sale, 1. 
PRINCIPAL AND AGENT. See Insurance, 3. 
PRINCIPAL AND INTEREST. See Administrators and Hrecutors, 
7, 11, 17, 18; Partners, 3. 
1. The rate of interest contracted to be paid attends the contract un- 
til the principal is paid, or the contract extinguished, where the 
debtor has violated his agreement to pay by a certain day. Any 
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PRINCIPAL AND INTEREST—( Continued.) 
other rule might make it profitable to violate contracts, a doc- 
trine not conducive to commercial morality and integrity. Lewis 
vs. Jefferson County, 980. 
PRINCIPAL AND SURETY. See Administrators and Hxecutors, 19. 
PRIORITIES. See Lien, 2, 8, 4. 
PROCEEDINGS AD QUOD DAMNUM. See Eminent Domain. 
PROCEEDINGS IN REM. See Constitutional Law, 5, 
PROHIBITION, WRITS OF. See Hminent Domain, 11. 

1. The dismissal of a rule to show cause why a writ of prohibition 
should not be granted is a final judgment upon the suggestion 
filed and the facts therein contained, from which an appeal lies. 
Singer Manufacturing Co. vs. Spratt, 122. 

2. The power to issue the writ of prohibition as an original proceed- 
ing does not belong to the Circuit Courts, and can be issued by 
them only as ancillary to a jurisdiction already acquired. Id. 

PROMISSORY NOTES. See Bills of Exchange ; Tender, 1. 
PUBLIC ROADS— 

1. The 18th section of the Internal Improvement Act of 1855, in ex- 
empting the employees of certain railroads from the duty of 
working on public roads, gave an immunity to such employees, 
but such immunity was not in the nature of an irrevocable con- 
tract with the roads or the laborers. The repeal of the immu- 
nity and imposing the duty was within the discretion of the Leg- 
islature. Hz parte Thompson, 887. 

PUBLIC SALES. See Sheriff’s Sale, 1. 
QUO WARRANTO— 


1. Leave to file an information in the nature of a quo warranto may 
be granted for the purpose of determining the right of contend- 
ing parties to exercise an office or franchise pertaining to a private 
corporation created for benevolent purposes. Davidson vs. State 
ex rel., 784. 

RAILROADS. See Hminent Domain ; Injunction, 8; Lien, 1; Nui- 
sance, 
RECEIVERS. See Married Women, 3; Pleading (Hquity), 4. 


1. A surety for a debt of a deceased intestate, the debt being due, 
has a provable claim against the estate. Walker vs. Drew, 908. 


2. In the absence of a legal personal representative of a deceased in- 
testate a creditor of such intestate has no equity to have a re- 
ceiver appointed to collect the assets and administer the estate ; 
this, in asuit by such creditor against an alleged wrongful execu- 

tor, a creditor of the intestate, and a debtor to the intestate. Jd. 
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RECORDING ACTS OR STATUTES. See Registry Laws. 
RECORDS. See Appeals, 3; Hvidence and Witnesses, 2, 4, 15, 16, 17; 


Municipal Corporations, 11. 
REESTABLISHMENT OF LOST PAPERS. See Amendments ; 

Pleading, 5; Administrators and Hrecutors, 1, 2. 
REFEREES. See Hvidence and Witnesses, 9; New Trial, 3, 10. 

1. A referee is a judicial officer appointed by the Circuit Court, and 
the order appointing him, though irregular, makes him an offi. 
cer de facto, whose title cannot be assailed in a collateral pro- 
ceeding. If the appointment be irregularly made the remedy 
for the error is by motion in the same court or by appeal. Rush- 
ing vs. Thompson’s Executors, 583. 

REGISTRY LAWS. See Deeds, 3, 4; Lien, 2, 3, 4. 
REMITTITUR. See Landlord and Tenant, 8. 


REPLEVIN— 

1. In an action of replevin, on the trial and before instructing the 
jury, the court asked the plaintiff to elect whether he would take 
the property or its value in case he should have a verdict, and 
plaintiff elected to take the value, the property having been re- 
delivered to the defendants. Thereupon the court charged the 
jury that if they found for the eevee they should “‘ assess the 
damages at whatever sum may have been proven as the value” 
of the property, and the jury found for the plaintiff and “as- 
sessed the damages”’ at a sum warranted by the proof of the 
value. Judgment having been entered for the amount of dama- 
ges so found, defendants moved to vacate the judgment on the 
ground that the verdict should have assessed the value of the 
property and not damages, which motion was denied. On appeal 
it is held that the finding of the sum as ‘‘damages’”’ was, under 
the circumstances and the charge of the court, a finding of the 
‘*value of the property,” and the plaintiff electing to take judg- 
ment for the value was entitled to his judgment for the amount 
so found by the jury, and there is no substantial error in the 
judgment. Jeffreys vs. Stribling, 819. \ 

RES ADJUDICATA. See Criminal Law, 23, 24, 25; Decrees and 


Judgments, 1. 
RULES OF COURT. See Hjectment, 5; Pleading (Hquity), 4; Prac- 
tice (Hquity), 6, 7, 8, 9, 10, 11, 12. 
SALES. See Contracts ; Sheriff's Sales, 1; Vendor and Purchaser. 
SEALS. See County Seal. 
SET-OF F— 
1. A set-off is allowed in an action on contract, only of matters grow- 
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{. ing out of contract. Damages sustained by reason of annoying 

suits, malicious prosecutions, slander of title, injury to one’s 

eredit occasioned by such proceedings, though relating to the 
subject matter of plaintiff's suit, cannot be set off. Matthews vs. 
Lindsay, 962. 

SCIRE FACIAS QUARE EXECUTIONEM NON. See Decrees and 
Judgments, 3, 4. 

SHERIFF’S SALES. See Tender, 2. 

1. A bona fide purchaser of property at a sheriff's sale is protected by 
the presumption that the judgment of a competent court has 
been correctly rendered and that the execution in the hands of 
the officer has been regularly issued. He may fairly presume 
that the sheriff has acted in the discharge of official duty accord- 
ing to law. Coker vs. Dawkins, 141. 

2. At public sales by auction, there being no fraud or unfairness, as 
soon as the hammer is struck down the bargain is considered as 
concluded, and the seller has no right afterward to accept other 
bids nor the buyer to withdraw from the contract. Jd. 

8. Equity will not set aside a public sale not tainted with fraud or 
q unfairness, and upon the sole ground of inadequacy of price. 
Property offered for salé b¥ auction is offered to be sold for what 

it will bring, and unless the inadequacy of price is so unconscion- 
able as to demonstrate some gross imposition or undue influence 
a court should not annul the sale. Jd, 

SPECIFIC PERFORMANCE. See Parent and Child, 2; Homestead 
and Exemptions, 9. 

STATES. See Boundaries. 

STATUTES AND STATUTORY CONSTRUCTION. See Constitu- 
tional Law, 1, 2,3; Habeas Corpus ; Internal Improvement Law ; 
Landlord and Tenant, 1, 2, 3, 4, 5, 6; Licenses ; Lien, 5; Man- 
damus, 1; Municipal Corporations, 1, 2, 3, 4, 5, 6, 7, 8, 10, 11; 
Writ of Error, 3, 4. 

1, If the law had failed to require the Board of Commissioners to act 
upon such applications, it would have been totally inoperative to 
accomplish its expressed object. ‘‘Courts, in construing a stat- 
ute, should, so far as the language will admit, give such a con- 
struction as will make it practicable, just and reasonably conve- 

__ nient.”” State ex rel. vs. Commissioners, 426. 

2. The title of a statute is ‘‘an act to amend section 23 of an act ap 
proved February 4, 1869, entitled an act to provide for the incor- 
poration of cities and towns and establish a uniform system of 
municipal government in the State.’’ The body of the act con- 
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taining the amendment consists of three sections. The first see- 
tion gives the city power to raise by tax and assessment money 
for general municipal purposes. The second section préscribes q 
method of valuation, limits the tax, and restricts appropriation, 
The third section legalizes assessments made before the passage 
of the act by the city according to the act then regulating assess- 
ments, and gives the power to enforce and collect the tax. The 
subject of the various sections of this act concerns the matter of 
taxation by cities for municipal purposes, and the general subject 
of the act as expressed in its title is the establishment of munici- 
pal governments. The act, therefore, is not in conflict with 
Section 14, Article IV, of the Constitution. The act embraces 
but one subject and matter properly connected therewith, and 
that subject the title briefly expresses. Gibson vs. The State, 
16 Fla., 291, cited and followed. City of Jacksonville vs. Bas- 
nett, 525. 


3. An assessment of a tax is declared illegal by the courts for want 


of power in the municipal government to impose such a tax. 
The Legislature subsequently legalizes the assessment and con- 
fers the power to levy the tax. The power tocollect and to levy is 
not retrospective, and to the exteng that the legalizing the assess- 
ment is retroactive, it is withi e power of the Legislature, 
unless there is some other objection to it than that it is retroac- 
tive. If the assessment is such as the Legislature could have 
authorized at the time in the event the city had then the power 
to levy it, it can legalize it for future action by the city ‘under the 
newly granted power. Id. 


4. The Legislature does not by such act directly levy the tax. The 


whole machinery for its assessment and collection is put in 
operation by the city except the original power to collect such 
tax, and this is simply an assessment and collection of a tax by 
the city, which tax is authorized by the Legislature: Quere, 
Whether the Legislature can directly assess, levy and collect a 
tax of this character. (Section 6, Article XII, of the Constitu- 
tion, construed so far as it relates to this legislation.) Jd. 


STATUTE OF DESCENTS— 
1. The fact that a testatrix by her will bequeaths certain mentioned 


property to her husband, and also certain other property to other: 
relatives, but does not dispose of her entire property, is not evi- 
dence that she intends to exclude her husband from participat- 
ing in the residue. McDougald vs, Gilchrist’s Executor, 573. 


2. Under the laws of this State, where the wife having separate prop- 





erty dies without a child, but makes a will disposing of a portion 
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a) STATUTE OF DESCENTS—( Continued.) 

a A ‘ only of it, the surviving husband is entitled to the residue of 
such property, both real and personal, after the terms of the will 
have been carried out. McC. Dig. 471, $12. Jd. 

3. Under the act of 1872 defining the interest the wife shall take in 
her husband’s property, if the husband dies out of this State in- 
testate, without children, the widow is the sole heir at law. 
Crolly vs. Clark and Alsop, 849. 

STATUTE OF FRAUDS— 

1. Ina suit by appellants against respondents to recover upon their 
alleged special promise to pay a debt due appellants from H. B., 
the following paper was offered in evidence by plaintiffs : ‘‘ Re- 
ceived of Mr. D. for E. & V. forty-nine 65-100 dollars as commis- 
sion for guarantee of H. B’s. account, which has been settled by 
him in full with note. [Signed] S. B.& Son.’ Held, That this 
is not a guaranty or a promise to pay the account of H. B., nor 
to pay notes given b? H. B. Eckman & Vetsburg vs. Brash & 
Son, 763. 

2. Such receipt is evidence of the payment and satisfaction of com- 
missions upon a prior contract of guaranty of the payment of an 
account which has been settled by note, which contract of guar- 
anty is not contained in the receipt, but is evidently independent 
of it. Id. 


3. Nor is this receipt evidence of money paid by plaintiffs for and at 
the request of defendants, nor of money due on account stated, 
under the common counts. Jd. 

4, Every agreement which is required to be in writing, under the 
statute of frauds, must be certain in itself, or capable of being 
made so by a reference to something else whereby the terms can 
be ascertained with reasonable certainty, without reference to 
parol proof. The entire agreement must be in writing and 
signed by the party to be charged. Jd. 


STATUTE OF LIMITATIONS. See Criminal Lau, 2, 21. 


1. The statutory limitation to an action upon a judgment in this State 
is twenty years. Where the judgment is against a dissolved cor- 
poration, the time which has expired is fifteen years, and during 
the greater part of this time there was no corporation in exist- 
ence from which payment of interest or principal of the judg- 
ment debt could have been demanded, or against which proceed- 
ings to revive the judgment for the purpose of obtaining an exe- 
cuticn thereon could be had, and there is no circumstance from 

which payment could be inferred, a court of equity will not re- 

fuse to enforce the judgment on the ground of laches or pre- 
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. Under the law of municipal corporations in this State they are au- 
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sumed payment of the debt. Buckmaster vs. Kelley, 15 Fia,, 
195, cited and followed. Howe vs. Robinson, 352. 


2. An adverse possession of land under claim of title of less than 


seven years does not bar the right of action of the true owner or 
his grantees. Where the defendant in ejectment is in actual pos. 
session, the plaintiff cannot recover where he fails to show legal 
title in himself or that he was a prior actual occupant ousted by 
the defendant. Simmons et al. vs. Spratt, 495. 


SUBROGATION. See Parties, 1. 
SURPLUSAGE. See Pleading (Equity), 1. 
TAXES AND TAX TITLES. See Constitutional Law, 7, 8, 9; In 


junetion, 4, 5. 
A tax deed, purporting on its face to have been executed within 
five days after the sale by the collector, is void. Deal ys. 
Spooner, 38. @ 


. A tax deed describing ‘‘one house and lot in Gainesville”’ is bad 


for uncertainty. Walls vs. Hndelil et al., 86. 


. When a certificate of sale for taxes is issued to one person, and the 


tax deed is made to another, there must be some evidence that 
the certificate has been assigned by the original purchaser. A 
memorandum at the bottom of the deed, below the signatures of 
the clerk and witnesses, with no intelligible indicdtion that it was 
a part of the deed, is not evidence of the assignment. Florida 
Savings Bank vs. Brittain, 507. 


. The city tax roll is proper evidence to show whether the land de- 


scribed in a tax deed was embraced in it and duly assessed for 
taxes. Id. 


. The law in force in 1874 required that a warrant should be issued 


to the Collector of City Taxes. His authority to enforce pay- 
ment of such taxes by sale of property is derived from the stat- 
ute controlling the levy and collection of State taxes. Id. 

A deed of land sold for unpaid city taxes is properly made in the 
name of the city as grantor under the laws in force in 1876. Jd. 


. Where in a suit in ejectment by a tax purchaser a deed purport- 


ing to have been made in pursuance of a sale for taxes under the 
act of 1874 is presented as evidence of title, and it is shown that 
no tax was imposed upon the property, the deed carries no right 
of action to the grantee as against the former owner, his heirs or 
assigns in actual possession. In such cases the limitations men- 
tioned in Section 63, Chapter 1976, Laws of 1874, of causes for 
which a tax deed may be impeached, de not apply. Ja. 
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TAXES AND TAX TITLES—( Continued. ) 

thorized upon a vote of the electors to issue bonds to meet mu- 
nicipal expenses or for any municipal purpose. The statutes re- 
quire that the amount to be issued, as well as the issuing of 
such bonds, shall be thus submitted to the electors, and in the 
event a required majority is given makes it the duty of the City 
Council to assess and collect such taxes from the citizens as are 
necessary for the payment of the interest as well as for the final 
payment of the bonds. The tax so directed to be levied is not a 
‘special tax,’’ within the meaning of Chapter 3313, Laws of 
1881. Sullivan vs. Walton, 552. 


9. There are outstanding bonds of a city which the city desires to 
compromise by an issue of new bonds to take up the outstanding 
bonds. The question of the issue of the bonds and the amount 
to be issued is submitted to the qualified electors of the city ; 
the required majority is given for the issue and the amount to 
be issued ; the statute in this event made it lawfnl for the 
bonds to be issued: Held, That the recital by the Mayor and 
Council in the, proclamation submitting these questions that 
they were assured that the old bonds would be surrendered was 
no condition under the law for the issuing of the new bonds, and 
that the new bonds thus issued, if within the amount author- 
ized and otherwise legal in the nature of their obligation un- 
der the statute, were valid and binding obligations upon the 
city. Id. 

10. In such case the fact that the courts of the United States are en- 
tertaining jurisdiction to enforce the old bonds against the city 
does not prevent the city authorities from levying a tax to pay 
the new bonds to the extent to which an exchange has been 
made. Jd. 


11, A levy of general municipal taxes upon real and personal property 
in 1882 was not authorized by law, the power to assess having 
been abrogated by Chapter 3024, Laws of 1877, and the sale of 
land for taxes attempted to be levied in that year was properly 
enjoined. A dissolution of the injunction was erroneous. Smith, 
vs. Longe, 697. 

12. Such injunction will not operate to prevent the future collection 
of taxes, the levy of which was validated by Chapter 3477, Laws, 
approved March 5, 1883. The validity of that act was sustained 
in the case of City of Jacksonville vs. Basnett, decided at this 
term. Jd. 


TENANTS IN COMMON. See Lien, 3, 4. 
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TENDER— 


1, A tender of money due upon a promissory note or other contract 


is ineffectual unless followed by profert in curia. Matthews ys, 
Lindsay, 962. 


2. Amo ze is a security only, and is not extinguished by a tender 


after the day the money becomes due ; and unless the tender is 
kept good and the money brought into court it will not stop the 
accruing of interest nor relieve from costs of suit. A purchase, 
therefore, at a sale under an execution against a mortgagor, the 
tender not being kept good, will not give the purchaser a title 
free of the mortgage. Id. 


TESTE. See Appeals, 15, 16. 
TRIALS DE NOVO. See Writs of Error, 2. 
TRUSTS AND TRUSTEES. See Administrators and Executora, 9 ; 


Corporations, 2; Homestead and Exemptions, 9 ; Wills, 1, 2, 3, 4, 


1. Trusts arising under a will are express trusts to be controlled and 


interpreted under the terms of the will. (ale et ux. vs. Harby 
et als., 171. 


2. Where, by a will, a portion of the property is devised or be- 


queathed to certain of the grandchildren of the testator, with 
directions to his executors to hold it in trust for and to use and 
control it for the interest of the grandchildren until they should 
marry or become of lawful age, when it was to be divided among 
them, the mother of such grandchildren acquires no interest in 
the property. Jd, 


3. Parol testimony is admissible to show that the grantees in a deed 


of conveyance of land absolute on its face, purchased as trustees, 
with a knowledge of the trust, that the cash paid at the time of 
the purchase was money realized from the sale of the trust prop- 
erty, and that subsequent payments of the balance of purchase 
money due was money realized from the use of the property 
purchased with the trust fund. A purchase with trust funds is 
virtually a purchase paid for by the cestui gue trust. Such a pur- 
chase isa trust by operation of law not within the statute of 
frauds, and the fund may be followed so long as its general char- 
acter can be identified. Where the grantees admitted the trust, 
and that the purchase was made with trust funds, as well as that 
they held as trustees, the trust arises by operation of law based 
upon presumed intention of the parties, and is a resulting 
trust. Id. ; 


4. Where a party knows that he is dealing with trust funds he is 





held to knowledge of the character of the trust whether he ad- 
vises himself of its precise nature or not. A knowledge of the 
fact that another person has equitable title to the fund is suffi- 
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TRUSTS AND TRUSTEES—( Continued.) 
cient to charge him with knowledge of the character of the 
trust. Jd. 

5. Admission by parties sought to be charged as trustees that they 
were trustees sworn to by disinterested witnesses, such admis- 
sions being accompanied by corroborating circumstances, are evi- 
dence of the highest character. This in a suit to establish the 
trust against one who claims through the party so admitting the 
trust. Soalso is the fact that all the parties dealing with the es- 
tate admitted the existence of the trust for years admissible as 
evidence, as well as the fact that at the time of the purchase 
the financial condition of the party was such as ‘‘ makes it im- 
possible for him to have been the purchaser.’’ Jd. 


6. Where the facts set forth in the bill disclose the nature of an ex- 
press trust under a will, that the character of the trust ‘is mis- 
conceived and the effect of the devise or bequest not correctly 
stated is immaterial. The court will make its own conclusion 
from the facts stated and proved. Jd. 

VENDOR AND PURCHASER. See Contracts, 6; Sheriff’s Sales, 1, 2, 
3; Tender, 2. 

1. A deed of land will not be annulled because of the failure to pay 
all of the purchase money. A remedy in equity may be to sub- 
ject the land as for an equitable lien for the unpaid balance. 
Marks vs. Baker, 920. 

VENUE. See New Trial, 7; Criminal Law, 20. 

1. There is no provision of the statute authorizing a change of venue 
in criminal cases upon the ground that the Judge of the Circuit 
Court is disqualified. Relief may be had by the assignment of 
another Judge to hold the court and try the cause. State ex rel. 
vs. King, 19. 

VERDICT. See Ejectment, 4; New Trial, 3. 

VOLUNTEER FIRE COMPANIES. See Contracts, 1, 2, 3, 4. 

VOTERS, REGISTRATION OF. See Zlections. 

WAIVER. See Pleading (Law), 7. 

WILLS. See Administrators and Exeeutors, 1; Homestead and Bremp- 
tions, 3; Evidence and Witnesses, 4, 15, 16; Trusts, 1, 2. 

1. The estate of a deceased testator is primarily liable to his debts. 
As to debtsincurred by his executrix and executor subsequent 
to his death the estate is not liable unless the executrix and ex- 
ecutor have power given them to create such charges upon the 
trust fund enforceable at the suit of the creditor, and such cred- 
itor dealing with the executrix and executor is held to notice of 
the trust and its nature. Fridenburg vs. Wilson, 359. 
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WILLS—( Continued.) 

2.. When a testator directs his business to be carried on after his death, 

prima facie the only fund liable to subsequent creditors of his ex. 

ecutors carrying on the business is that which was employed in 

the business by the testator. To authorize such creditors to re. 

sort to any other fund for payment the testator, by his will, must 

give the power in clear and unambiguous language. Where, 

in the will, there is a simple direction by the testator to his 

executor to carry on his business as he conducted it, so long as 

in his judgment it should be deemed best for his estate, to be 

closed and settled by his executor whenever he thought best to 

do so, and such will gives a power of sale of his real estate, no 

other portion of his estate is subject to debts incurred in the busi- 

ness by the executor except that which was employed in the busi- 
ness bythe testator. Id. 

3. A party loaning money to such executor to satisfy judgments ob- 
tained by a creditor against such executor for debts incurrred in 
the business of the testator so continued after his death acquires 
noright against any of the estate not connected with the business 
at the death of the testator. Such portion of the estate as was 
not thus employed cannot be charged by a creditor. It is assets 
held by the executor in trust to pay the debts of the testator, and 
then to discharge legacies. To any proceeding seeking to charge 
such property for such debt the legatees and devisees having an 
interest under the will are necessary parties, and a judgment at 
law against the executor alone is not binding upon them. Jd. 

4. A power under a will to sell real estate, the subject of named 
trusts does not give authority to borrow money from third 
persons, and to thereby involve the whole of the trust property. 
Ia. 

5. The fact that a testatrix by her will bequeaths certain mentioned 
property to her husband, and also certain other property to other 
relatives, but does not dispose of her entire property, is not evi- 
dence that she intends to exclude her husband from participating 
in the residue. McDougald vs. Gilchrist’s Executor, 573. 

6. Underthe laws of this State, where the wife having separate prop- 
erty, dies without a child, but makes a will disposing of a portion 
only of ‘it, the surviving husband is entitled to the residue of such 

’ property, both real and personai, after the terms of the will have 
been carried out. McC. Dig. 471, $12. Jd. 

7. A last will and testament devising lands, executed in New York. 
having only two attesting witnesses, is of no effect in this State. 
As to real property in this State the estate of the deceased in such 
case is intestate. Crolly vs. Clark and Alsop, 849. 
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iy WRIT. See Appeals, 16, 17, and Particular Writs. 
_ aa WRIT OF ERROR— “ 
“ 4 1. Under the Laws of this State, Judges of the Circuit Courts are 
authorized to allow writs of error to issue in cases of misde- 
meanor, and crimes not capital, as well as in capital cases. Wil- 
liams vs. State, 391. 


Ee 2. The last clause of Section7, of Chapter 3248, an act to provide 
summary proceedings against delinquent tenants, approved Feb- 
j ruary 16, 1881, which provides that on an appeal from the judg- 
¢ ment of the County Judge the Circuit Court shall try the case de 
. : novo, is inoperative. By the eleventh section of Article 6, of the 
Constitution, the power of the Circuit Court in such cases is ap- 
pellate only, and an appeal, in the absence of a statute regu- 
lating the proceeding, gives the Circuit Court only such power as 
it would have by a common law writ of error. The act in other 
respects appears to be valid. King vs. State, 399. 


ow ¢ 
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3. A writ of error must be sued out in the name of a party to the 
record. If a person not a party to the record has such an inter- 
est as gives him the right to sue out a writ of error he must sue 
it out in the name of a party to the record. The parties of 

| record here are to be as they are in the Circuit Court: Quere, 

} Whether under our statute (Chapter 3129, Laws,) a municipal 

corporation can sue out a writ of error in the name of its officer 

to try the legality of the discharge of a prisoner from his custody, 
as marshal of the city, who was in his custody for an alleged 

violation of its ordinances. Pensacola vs. Reese, 437. 


4, The statute of this State regulating proceedings upon writs of 
habeas corpus does not authorize the State, or any political sub- 
division of the State, or any officer of either of them, to prose- 
cute a writ of error toa judgment discharging a prisoner from 
confinement. The various sections of said statute (Chapter 3129, 
Laws,) considered with reference to this subject. Gagnet vs. 
Reese, 438. 


5. This court, on writ of error, will consider only such questions as 
are presented upon the record of the proceedings in the Circuit 
Court. We cannot assume that facts appeared on the hearing 
below which are not disclosed by the record. Zz parte Powell, 
806. 

6. Facts or documents appearing of record in another cause should be 


proved by the record of that cause ; and if the same are not in- 
corporated in the record this court cannot consider them on ap- 
peal or error. Td. 


. Petitioner having been discharged from custody by writ of habeas 
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WRIT OF ERROR—( Continued.) : 
corpus, was again arrested, and now on habeas corpus prays te 
be discharged because he is arrested for the same cause from 
which he was before discharged. The cause of the first arregt 
not being shown, there is no ground {for relief. Id. 














